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Executive summary
Handicap International and Save the Children partnered together to conducted a study 1
on sexual violence against children with disabilities. Opening the opportunity to its
programmes, four countries were chosen in the south east Africa region: Burundi,
Madagascar, Mozambique and Tanzania (Zanzibar). All four countries have different
socio-political and cultural context, however the main issues identified remain the same.
Children with disabilities are vulnerable to sexual violence and do not have access
holistic support services or justice.
The United Nations Convention on the Rights for the Child has been signed and ratified
by each of the four countries. That been said, it is generally understood by the relevant
constitutions that national legislation will reflect the Convention but it was noted that
the national legislation has only partially begun to address sexually based violence
against children and national legislation and fails to protect and respond adequately to
the needs of all children including children with disabilities who have experienced sexual
violence. The United Nations Convention on the Rights of Persons with a Disability has
been signed by all four countries but only ratified by Mozambique and Tanzania. As
these ratifications have been relatively recent, they have yet to make an impact on
national legislation.
Currently there is no national legislation that specifically refers to the inclusion and
protection of children with disabilities. Actually, there is very little legislation that even
condemns the discrimination of a person based on disability. Without specific reference
to children with disabilities the lack of legislation in place fails them miserably. Children
with disabilities are expected to fit within the mainstream judicial systems in place when
such court room procedures, are far from adequate to meet their needs. This is
problematic for both police investigations and court procedures if they are not able to
provide evidence through conventional protocols because the domestic legislation
demands that they testify in court the same as a child without a disability which is
sometimes difficult as their respective disability impedes them from doing so. This
unfortunately, limits their access to justice.
Cultural superstitious and discriminatory attitudes play a huge role in making children
with disabilities vulnerable to sexual violence. Being marginalised and discriminated
against, mothers can be left by their husbands for having a child with a disability
increasing their dependency for security on anybody who will look after them; parents
often hide their children from the community due to shame but also for protection
against others, rendering children as invisible from the communities in which they live.
Leaving children with disabilities isolated and at home alone whilst parents work and
siblings attended school resulted in children with disabilities being extremely vulnerable
to sexual violence.
1

This study was made in operational and advocacy aims.
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The response of and relationship between families and communities are essential to
stop and denounce sexual violence against children with disabilities. It was the people
who reported that they had the support of the family and community that said that they
were encouraged to seek holistic support services (such as medical, psychological, law
enforcement and legal). However it was evident from the data that this encouragement
did not translate into people accessing services. Often families came into personal
conflict when trying to denounce a perpetrator, if the perpetrator was within the family,
if people were still dependant on them for financial security. This often left survivors
being pressured by their family to drop the case.
In a similar fashion to national legislation, there are basic holistic support services that
can respond to children with disabilities who have experienced sexual violence. However
they are not accessible to children with a disability. Discriminatory attitudes by people
within these services, as well as professionals having little or no basic knowledge or
training on the needs and rights of children with disabilities make these services
inaccessible. Medical services were reported to be the most supportive and utilised,
however it was evident that children received these services due to pregnancy rather
than the abuse itself. Medical services were essential for people to access the legal
system as the lack of correct medical evidence was frequently the basis for dismissing a
case. In saying that, even with correct medical evidence, children with a disability were
frequently discriminated against based on their disability and complete ignorance by
law enforcement and legal personnel.
The roles of the conventional legal system and traditional legal systems were analysed.
Surprisingly traditional leaders did not play a strong role in punishing perpetrators of
sexual violence against children with a disability. Their role often consisted of being a
referral or advisory role to the conventional legal system, or occasionally assisted with
the negotiations and settlements between families outside of court.
The outcome for perpetrators did not vary greatly between the four countries. In most
cases they were not reported to the traditional or conventional authorities and felt little
or no ramifications for the abuse. In the cases that did go to the authorities,
perpetrators were sometimes detained by police and then released, or the few that did
make it to court were acquitted, received a reduced sentence and were subsequently
released from jail. Impunity for perpetrators is rife.
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Introduction
Handicap International has had frequent reports from their field programmes globally
that sexual violence against children with a disability exists and there is a huge gap in
services that offer protection and/or support to these vulnerable individuals. It was
from this feedback that Handicap International and Save the Children partnered
together to analyse the problem. The objective of this study was to:
gain insight into the vulnerability and resilience factors of children with disabilities
who have experienced sexual violence; and
start a movement at both national and international levels that facilitates discussion
and promotes people to take action against sexual violence of children with disabilities.
“Out of the shadows” 2 has been published by Save the Children and Handicap
International. It provides an overview of the main issues identified within the study as
well as an extensive global literature review on the issue of sexual violence against
children with disabilities. This literature review demonstrates that sexual violence
violations against children with a disability are not limited to one culture, one country or
one region. It is a global issue that needs to be addressed as such. This study
investigated four different countries with different socio-political and historical
contexts. The main issues of protection and response to children with disabilities again
remained the same:
Children with disabilities are vulnerable to sexual violence due to their
invisibility
from the societies in which they live
National legislation can do more to protect children with disabilities from violence
National legislation can do more to protect children with disabilities from
discrimination based on disability
Children with disabilities do not access holistic legal, medical and psychological
support services
Children with disabilities do not access justice.
This report aims to provide more detail on the individual findings of the study. It
provides rational for utilising the term sexual violence, an overview of the study
between the four countries, individual country analysis of the four countries and
additionally recommendations for improving the situation for children with disabilities.
This report is not designed to be read in its entirety but can be approached on a chapter
by chapter basis. It is hoped that the results provided here can be used as a baseline for
other people who would like to extend and take this study forward. It is this last point
that will assist in providing children with a disability and their vulnerabilities more
visibility and assist with gaining new insights into the specific nature of the problem.

Handicap International / Save the Children. Out from the Shadows: Sexual violence against
children with disabilities. London: Save the Children, 2011.- 24 p.
http://www.handicapinternational.fr/fileadmin/documents/publications/OutFromTheShadows.pdf
2
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CHAPTER I

METHOD
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A qualitative approach was designed to undertake a situational analysis of sexual
violence against children with disabilities in Burundi, Tanzania, Madagascar and
Mozambique. This approach examined the situation from the perspective of:
individuals
social (traditional, cultural norms) resources and practices
conventional and traditional legal resources and practices.
Semi-structured interviews and Case Law analysis was conducted by undertaking:
Personal Testimonies from adults with disabilities who experienced sexual
violence as children
Carers and Stakeholders Assessment from personal and professional carers and
people working with children and children with disabilities
Legal Assessment from legal and law enforcement personnel.

A. SOCIAL AND LEGAL RESEARCHERS/INTERVIEWERS
Social and legal researchers were recruited by the Project Liaison Officers in each of
the four countries. The Social Researchers were responsible for collecting the Personal
Testimonies and the Carers and Stakeholders Assessments. The Legal Researchers
were responsible for implementing the legal questionnaires and other desk base study
and case law analysis. Both groups received a five day training to discuss the project
tools and concepts within the project. A training guide has been built for the social
researchers. The social researchers worked in pairs, however in 3/4 countries involved
in the project, all the legal researchers worked independently with the exception of
Madagascar where two legal researchers worked on the survey. The social interviewers
also underwent a debrief at the end of the data collection period. This debrief has been
based off the reflection provided by the interviewers through the data collection period
(as shown at the back of each questionnaire) and by the observations made by the
Project Liaison through the supervision of the interviewers during this period.

B. CONFIDENTIALITY
Each of the people involved in the Project has signed a confidentiality statement. This
statement ensured people who participate in the Project agree to:
not disclosing indentifying personal data (such as full names and/or
addresses) of the individuals interviewed
not disclosing any results obtained within the Project outside the Project
team (Save the Children and Handicap International)
not sharing any notes, transcripts or records taken during the data collection
period outside the project team (Save the Children and Handicap International)
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not disclosing identifying data of organisations or individuals (should it arise)
who may have been named, within the course of the interview, as perpetrators of
sexual violence 3.
Only the first names of interviewees had been recorded on removable stickers on the
interview response template. The stickers had been removed and destroyed at the end
of each interview in order to ensure confidentiality.

C. DATA COLLECTION METHOD
PERSONAL TESTIMONIES
Objectives
To gain an understanding from people with disabilities their definitions and views of
sexual violence towards children with disabilities
To determine where children with disabilities are in need of better protection against
sexual violence
To determine if and how children with disabilities access formal and informal
medical, legal and/or psychological support that protects them against one-off and
repeated sexually violent actions
To determine individual, family and community responses towards sexual violence of
children with disabilities

Method
The Project tried to do snow-ball sampling in each of the implementing countries,
however this specific methodology was not used 100% by any of the four countries due
to the difficulty in identifying potential participants. Therefore each of the countries
gathered information, through the snow-ball method, but additionally used other
purposeful sampling methods, such as approaching DPOs, organisations and services
working with people with disabilities.
The rationale of using a variety of techniques to access the first people in the snowball
sample method is:
there is a broader cross representation of people with disabilities who come
from rural and urban settings
to ensure that there are also male representatives within the sample group
to ensure a cross representative of different types of disabilities experienced
by the people interviewed (such as people with intellectual, physical, visual and
hearing impairments)
to try and focus on young adults.

3
The purpose of the data collection is to meet the project objectives and not to identify
individuals and/or organisations who may have been perpetrators of sexual violence.
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The sample group consisted of 89 people with disabilities who had been abused as
children and are now above the age of 18 years. The Project aimed to have an equal
representation of males and females; however the majority of the sample group
consisted of females. People who had a range of disabilities were included in the study.
The majority of the sample group had physical and intellectual disabilities.

Interviews
The people were approached within their environment and a brief explanation was
provided to the person on the reason for the interview. The interviewer took the time
and provided the opportunity to the interviewee to:
decline to participate in the interview
choose another location for the interview (a safe and neutral location that
ensures confidentiality) which would have been pre-determined by the
interviewer depending on the setting and location
choose another time for the interview
develop a rapport with the person being interviewed and to make them feel
comfortable and reassured of confidentiality.

Tools
Questionnaire developed by the Project team and validated by the country
programmes to ensure cultural sensitivity, for the semi-structured interviews
Template to record the data during the interview
Visual tools and prompts to help people describe their experiences if they are unable
to verbally explain their experience (these had been provided and explored within
the interviewer training).

Result
In-country analysis that reflects on the above objectives
Cross-country analysis that reflects the above outlined objectives
Inform the Project team on the different definitions and terminology used for sexual
violence and abuse from the field

CARERS AND STAKEHOLDERS
Objectives
To gain an understanding from a community perspective, surrounding the
vulnerabilities surrounding children with disabilities and sexual violence
To gain an understanding from a community perspective regarding the definitions
and community actions concerning sexual violence towards children with disabilities
To gain an understanding of the key stakeholders working to protect children with
disabilities against sexual violence and potential strengths and gaps in these
services
To gain an understanding of how existing resources can be further capitalised to
better protect children with disabilities against sexual violence
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Method
A qualitative analysis was undertaken by collecting information from community
stakeholders on sexual violence. This was conducted by analysing the information /
debates / discussions raised within the Steering Committee and interviewing at least 14
people within each country by using semi-structured interviews. The participants were
identified by the Steering Committee and /or were from organisations known to either
Handicap International and Save the Children. There were 65 people who were
interviewed. These had a range of different personal and professional backgrounds in
disability and child protection, current carers of children with a disability (extended
families and broader community representative, grass-roots workers, teachers working
in schools with children with disabilities, professional carers in care and boarding
institutions, disabled people’s organisations, NGO, faith-based organisations).

Social researchers
These interviewers had been the same people used for collecting the Personal
Testimonies.

Tools
Questionnaire developed by the Project team and validated by the country
programmes to ensure cultural sensitivity, for the semi-structured interviews
Minutes from the Steering Committee meetings

Result
In-country analysis that reflects on the above objectives
Cross-country analysis that reflects the above outlined objectives
Inform the Project team on the different definitions and terminology used for sexual
violence and abuse from the field.

LEGAL AND LAW ENFORCEMENT
Objectives
To identify if the current legal system offers adequate legal protection for children
with disabilities by the current laws, rules and policies in place
To identify to what extent international law is used within the country’s legal system
To identify the facilitators to providing legal and traditional justice for protection of
children with disabilities who are victims of sexual violence
To identify the obstacles to providing legal and traditional justice for protection of
children with disabilities who are victims of sexual violence
To identify if children with disabilities who have experienced sexual violence tend to
refer to traditional justice mechanisms over the conventional legal system and vice
versa.
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Method
A qualitative analysis was conducted by interviewing legal and law enforcement
personnel from the local authorities, Bar Association, university law departments,
relevant ministries within the government and additionally police stations. There were
107 people interviewed in total. As some of them were not legal and law enforcement
personnel, a total of 87 interviews was retained for analysis. They included police
officers, lawyers, attorneys, magistrates, judges and local and traditional leaders.
Traditional leaders were also contacted and the same questionnaire was completed by
all people. To complement these interviews, case law was also reviewed from the court
records between 2004-2009.

Tools
Questionnaire developed by the Project Management Committee for the semistructured interviews exploring Conventional Legal Justice systems AND Local
Norms & Traditional Justice Mechanisms. These were also discussed with the
country programmes to ensure cultural sensitivity.

Result
In-country analysis that reflects on the above objectives
Cross-country analysis that reflects the above outlined objectives

D. LANGUAGE
Many of the interviews were conducted in French and English but in some instances the
interviews were conducted in the local language and subsequently translated into the
two project working languages (English and French).

E. TOOLS AND DATA COLLECTION
Three questionnaires were developed for each of the different categories (see
appendices). The interviews were manually typed back onto the questionnaire template
and sent to the Project Coordinator and Legal technical Advisor. They were then
translated into English and combined onto an overall project database for analysis.

F. DATA ANALYSIS
Each of the country programmes made their own analysis and report. In addition to this,
the overall data was looked at as a whole by a team of people from different
professional backgrounds who identified overall trends and findings. These trends were
then collated and reviewed, with the results being reported on.
12-142

G. SEXUAL VIOLENCE TERMINOLOGY
The definitions of the terms “sexual abuse” and “sexual violence” vary considerably
across the different groups concerned with this problem, from the legal, development
and cultural perspectives, as well as within these perspectives. Some regard the two
terms as essentially synonymous while others draw important distinctions, and there
are also differences between the range of activities considered by these bodies as
constituting sexual abuse. There are a number of context-specific issues to take into
account for this project, including the ways in which definitions and perceptions of these
terms may vary when discussing the sexual abuse of children and people with
disabilities, and within the cultural settings of the countries involved.

DEFINITIONS OF SEXUAL ABUSE/SEXUAL VIOLENCE
The Sexual Violence Research Initiative defines sexual violence as “any sexual act,
attempt to obtain a sexual act, unwanted sexual comments or advances, or acts to
traffic, or otherwise directed, against a person’s sexuality using coercion, by any person
regardless of their relationship to the victim, in any setting, including but not limited to
home and work.” 4 As this organisation takes a wide view of the term ‘sexual violence’,
we can take this definition to apply to sexual abuse. This definition provides a good
overview of the nature of activities that are considered to be sexual abuse, but even if
this definition were universally accepted, inconsistencies in certain areas, especially
individual understandings of the term ‘sexual’, could still lead to disagreements about
whether certain activities fall into the category of sexual abuse. It is therefore useful to
analyse the range of activities stated by different organisations as falling into the
category of sexual abuse in order to ensure that no sexually abusive activity is excluded
from consideration.

SPECIAL CONSIDERATIONS IN THE UNDERSTANDING OF SEXUAL
VIOLENCE
Children
In the United Nations Convention on the Rights of the Child, a child is defined as “every
human being below the age of eighteen years unless under the law applicable to the
child, majority is attained earlier” 5. In the four countries involved in the project, the age
of majority is 18 (Burundi, Mozambique and Tanzania) or 21 (Madagascar), but in some
the age of consent to a sexual act is lower than the age of simple majority, or minors
can achieve emancipation on marriage at a younger age, which often varies for males

Fact Sheet: Sexual Violence and HIV, Sexual Violence Research Initiative and AfroAIDSinfo,
compiled from the article Sexual Violence and HIV: Understanding the Linkages, written as part
of the collaboration between AfroAIDSinfo and the Sexual Violence Research Initiative.
5
UN Convention on the Rights of the Child, Part I, Article 1.
4
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and females. This means that the definition of a child varies depending not only on the
individual’s age, but also on their gender and marital status.

People with Disabilities
While people with disabilities are vulnerable to the same forms of sexual violence that
affect all people, the fact that some are reliant on others for help with basic needs can
also make them vulnerable to other types of abuse that are not included in general
definitions of the term. Naidu, Haffejee, Vetten and Hargreaves note that ‘in the context
of a care giving relationship the following particular forms of sexual abuse may arise: a
caregiver engaging in sexual touching during bathing and toilet routines; leaving the
bathroom door open or coming into the room while a woman is dressing, bathing or
using the toilet; and using explicit sexual language or making crude sexual jokes.’ 6 These
context-specific forms of abuse, and the difficulty in drawing the line between
necessary touching and abuse, must therefore also be taken into account when defining
sexual violence in a project specifically targeting abuse perpetrated against people with
disabilities.
The issue of consent should also be taken into consideration with regard to sexual
abuse of people with mental or intellectual disabilities. Those with disabilities that
prevent their full comprehension of the sexual nature of an act, impede choice or make
them unable to express consent (verbal or non-verbal) cannot give informed consent to
this act, so although they may be of the age of majority and not physically resist, the
imposition of such an act by another individual would still constitute sexual abuse.

CULTURAL CONTEXT
UNICEF’s definition of child sexual abuse raises the important question of the role
played by local culture in people’s perceptions of abuse, stating that abuse includes
actions which “violate the laws and taboos of society”. This means that the definition
could vary depending on the culture within which an act is carried out.
For example, in most Western cultures, acts such as child marriage and female genital
mutilation would be considered as violating those taboos, while in many African cultures
they are defended as traditional cultural practices, meaning that some people in that
culture would not define them as sexual violence.
In the questionnaires carried out in the four target countries as part of the project,
participants, people with disabilities and stakeholders, were asked to give their
definition of the term “sexual abuse”. The majority of responses referred to specifically
to rape or the use of force to obtain sexual relations without the consent of the other
individual, while many also mentioned sexual relations between an adult and a child. In
the personal testimony questionnaires there were more instances where sexual
touching was specifically mentioned, while the stakeholder questionnaires referred
more often to sexual relations. Many answers contained a reference to the abuse of a
6
On the Margins: Violence against Women with Disabilities, Ereshnee Naidu, Sadiyya Haffejee,
Lisa Vetten and Samantha Hargreaves, Centre for the Study of Violence and Reconciliation, April
2005.
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power imbalance, stating that this could be between adults and children, or caused by
poverty, ignorance or a disability, and the use of bribes to obtain sexual favours. The
idea of the objectification of women or girls was also present in personal testimony
questionnaires, while gender discrimination also featured in a few responses.
Need to focus on what the majority says or just reduce it. 8 pages on defining sexual
violence is too much.
The majority of participants replied that a child with a disability being touched in a nonsexual whilst being helped in the community was not sexual abuse, but a gesture of
solidarity. Similarly, a slightly smaller number but still a majority considered that a child
being hit with their clothes on was not sexual abuse; most saw this as an appropriate
punishment for bad behaviour, while some said it was physical abuse, but not sexual. A
child being kissed or hugged in a friendly way was considered to be a normal greeting by
most participants, while some also said that a child allowing another person to touch
them even though they don’t want to was not sexual abuse, although many still saw it as
such.
The comments made about whether situations constituted sexual abuse often featured
the idea that an act involved the early sexualisation of a child and was a bad education.
Religion, with the acts being “against God’s commandments”, was another important
factor, as were the violation of a child’s rights and the idea that this act would cause
physical or psychological harm to the child. In the questionnaires carried out in Burundi,
a very large number replied that certain acts, especially acts of oral sex but also other
sexual acts between adults and children, were against Burundian culture and traditions,
while acts such as kissing or embracing a child were a normal greeting often used in
Burundian culture, so the idea of cultural norms being used to define sexual abuse was
much more prevalent in Burundi than in the other countries.

PROPOSED DEFINITION FOR THE PROJECT
In summary, there is a broad range of defining sexual violence and sexual abuse.
Untimely most people agree that whether the term coined is ‘violence’ or ‘abuse’ it is to
cover actions involving physical and non physical contact. The term ‘sexual abuse’ was
used throughout the questionnaire in case there was ambiguity amongst the
participants on what the term ‘violence’ would imply. However after conducting this
literature review and speaking to experts in this field, it was decided that the term
‘sexual violence’ would be favoured.
Sexual violence is a broad umbrella term that encompasses all forms of sexual violence
and by alliance, sexual abuse. Sexual violence is the imposition of a sexual act, whether
involving physical contact, such as penetration and sexual touching, including
unnecessary intimate touching in a care-giving relationship, or non-contact acts such as
voyeurism, sustained inappropriate or unwanted sexual comments, or acts that
compromise the sexual integrity of an individual, such as female genital mutilation,
sterilisation and obligatory inspections for virginity, without the consent of the other
person. This includes instances where consent is gained through coercion, by means of
explicit or implied threats against the individual or any other person, or offers or gifts or
favours. It includes situations in which the perpetrator takes advantage of a power
15-142

imbalance that has arisen for any reason, including, among others, social or economic
dependency, poverty, a physical or intellectual disability, or the perpetrator holding a
position of authority over the other individual. Sexual violence also occurs when a
sexual act is performed on an individual who is considered incapable of giving informed
consent. This includes children, individuals with a severe mental or intellectual disability
that prevents a full understanding of the sexual nature of the act, impedes choice or
renders the individual unable to express consent, individuals who are in an altered state
of mind due to foreign substances such as alcohol or drugs, and individuals who are
asleep or otherwise unconscious. Sexual abuse can occur regardless of the
perpetrator’s relationship to the other individual, including within marital and dating
relationships, and cannot be rendered a non-abusive act by marriage between the
perpetrator and other individual, or by an offer of marriage. Sexual abuse can be
committed by and against individuals of any gender.

Definition of sexual
An act is defined as sexual if it causes sexual excitation, or arouses or gratifies sexual
desire in any individual present, or is performed for this purpose.

Definition of a child
For the purposes of the project, a child is defined as any individual below the age of 18,
regardless of their gender or marital status, in line with the United Nations Convention
on the Rights of a Child.
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CHAPTER II

OVERVIEW OF THE RESULTS
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A. OVERALL DATA FROM PERSONAL TESTIMONIES AND
CARERS AND STAKEHOLDERS
This report chapter will discuss the specific finding on the data collected from the four
participating countries. This chapter however, will provide an overview of the trends and
comparisons made when considering the 89 people interviewed in the Personal
Testimonies and 65 people interviewed in the Carers and Stakeholders questionnaires.
This section is not designed to make blanket statements on the situation of all people
with disabilities who have experienced sexual violence but rather of those who have
participated in the study. As very little differences were noted between the countries,
compiling all the data has enabled us to observe interesting trends that will hopefully
provide people with the opportunity to ask more questions and undertake further
research in the area of sexual violence against children with disabilities.

PROFILES
Personal testimonies
89 adults with disabilities who were sexually abused as children were interviewed in the
personal testimonies. For some, carers were used to help with communication
throughout the questionnaire, which it is acknowledged could add a degree of bias in our
sample group especially when considering the high number of perpetrators that were
within families or were close family friends. The location of residence of the
respondents did not indicate any significant trends or patterns in regards to sexual
violence: 45/89 respondents lived in an urban area as children while 44/89
respondents lived in a rural area. This did not appear to have any impact on the number
of people who availed support services, which was surprising considering a few people
reported that services were not accessible due to geographical barriers. Most of the
respondents (62) lived with their immediate family. It is surprising that only 3/89
people reported living within a residential institution, however it should be noted that
none exist for child with disabilities in Zanzibar.
Being a retrospective study in the Personal Testimonies, it was considered how history
and time may influence an individual’s account. It should be noted that 47 of the people
interviewed were between the ages of 18-25 years and 29 were between 26-40 years of
age. The interviewers attempted to have the sample group to be as close to the age of
18 years as possible to eliminate any bias that time and political history may have over
the personal accounts of sexual violence (especially in the context of Burundi where
sexual violence was used as a weapon in the recent civil war).
As mentioned in the methodology, people were identified as having a range of
disabilities, however out of the 89 participants, 28 reported having a physical disability
and another 28 reported having an intellectual disability. Having these two identical
numbers enabled us to make some observations though out this chapter.
Within the Personal Testimonies there were 15 males and 74 females interviewed across
the four countries. From the data we have seen an acute lack of male reporting on
sexual violence. Data is not available to demonstrate incidence of sexual violence on
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boys, however from discussions with the field teams and experts working in the area of
child abuse, it has been concluded that this does indeed demonstrate under-reporting
rather than a lack of incidence. Feedback from the field teams informed us that males
are less likely to report incidents of sexual violence due to other cultural and societal
pressures (such as sexual violence being a affront on their masculinity or due to the
shame that sexual acts between same sex people is against the will or God/Allah and
often illegal). From looking at the definitions provided of sexual violence (which will be
later discussed) observations was additionally made that boys may not be as aware of
abuse issues than girls. Male definitions of sexual violence tended to stay around acts of
force and physical contact involving penetration. From a programming perspective it
would be interesting to do more research to assess if girls are indeed more vulnerable,
or if there is a higher acceptance of violence towards boys. The outcome of sexual
violence of girls (as shown by the data) also had far reaching consequences on the girls
such as pregnancy, withdrawal from education facilities, early marriage and abortion.
44 of the 89 people reported having children (17 people did not answer this question) or
28 people reported not having children. Considering that 74 people reported that they
were single, this was a particularly high percentage of single parents. This statistic in
itself is of particular concern, as it was evident from some of the personal accounts that
situations of sexual violence were ignored or dismissed when people felt financially
dependent on a person (such as their step-father or uncle) for survival. It could be
proposed that this can perpetuate the abusive environment, placing these future
children at further risk of sexual violence and or exploitation in other forms.

Carers and stakeholders
Most of the 65 people who were interviewed in the Carers and Stakeholders
questionnaire either have direct contact with people who have a disability or people
working with people who have a disability. These people were chosen based on the fact
that they were probably most aware of the situation of children with disabilities and also
to consider that they may be strong advocates for children with disabilities.
Type of work of participants in Carers and Stakeholders
Current carer of a child or children with a disability
Extended families and broader community representative.
Grass-roots community worker
Teachers working in schools with children with disabilities
Professional carers in care and boarding institutions
Disability focused organisations
Child protection focused organisation
Disabled Peoples Organisation
Local government worker
National government worker
Other NGO
Faith-based organisations
Other
Did not answer

10
3
7
4
5
25
2
2
2
2
4
2
1
2
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DEFINITION OF SEXUAL VIOLENCE
In both the Personal Testimonies and Carers and Stakeholders nearly all of the
respondents had heard of children with disabilities being mistreated. The most common
types of mistreatment raised by the interviewees were being hidden and locked up by
their family, being beaten and sexually abused.
Comparison of the definitions of sexual violence between the Personal Testimonies
and Carers and Stakeholder respondents

It was interesting to note that the responses from the people in the Personal
Testimonies, as well as the Carers and Stakeholders were remarkably similar. There was
in fact little difference based on the education level of the people in the Personal
Testimonies. Most people felt that sexual violence involved a physically violent act that
included penetration, against the will of another person. It lays the question whether
gaining a formal education within the schooling system actually does increase a
person’s awareness of what constitutes sexual violence and the rights an individual has.
The perceptions of the Carers and Stakeholders was particularly alarming as it is felt
that these people interviewed would be the most likely advocates for children with a
disability.
Although most of the females who participated in the study were raped it was the
females who presented a more broad definition of sexual violence compared to the
males. The men interviewed focused on concepts that involved power, force, lack of
consent and acts of penetration, however only one of the males mentioned an act that
did not involve penetration and that was inappropriate touch. Although the females did
focus the majority of their answers in line with the males, they also included a few other
aspects of sexual violence such as inappropriate touch/kissing, verbal comments and so
forth. This limited definition of sexual violence may also have impacted on the
participation of males in the study but also the overall participation in the countries like
Madagascar where they failed to reach the quota requested.
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VULNERABLE PROFILES
Nearly all of the people in the Carers and Stakeholders (59/ 65) believed that children
with disabilities were at more risk to sexual violence than children without a disability.
The majority of the respondents (36) believed that children with an intellectual or
mental disability were more at risk. Ten people felt that children with all types of
disabilities are concerned by this problem. Most of the answers rightly pointed out that
the home environment was a particular vulnerability, however many people answered
‘anywhere’ and in the ‘community’ as also environments of risk. People did not feel that
there was a difference between urban and rural environments; however there was a
strong indication by the people answering that poverty played a role at putting children
at risk of sexual violence. This was certainly backed up in the Personal Testimonies
where it was explained that the isolation of being left at home alone due to their parents
working made children at more risk of sexual violence.
54 accounts of sexual violence were reported between the ages of 10-15 years. The
average age of abuse was just over 14 years. People who reported that they had
experienced sexual violence under the age of 10 years only reported on incidents of
rape.
Perpetual abuse versus repeated incidents
Once
Many times same perpetrator
Separate
incidents
different
perpetrators
Did not answer

49
30
8
2

There was an extremely high incidence of people who reported that they received long
term abuse by the same perpetrator. This number is particularly alarming and
reconfirms the difficulty it is to disclose the abuse to anybody. What we don’t have is
the exact number of people who only disclosed their abuse after it was discovered that
they were pregnant; however in the personal accounts this was significant. 56/89
people reported that they were able to tell the perpetrator to stop, or try and physically
fight them off. However again, even with this confidence there is little indication that
this stopped the violence from occurring or that people had the confidence and/or
support networks to immediately report the violation.
The question on involvement of alcohol of both perpetrator and survivor was asked. In
Zanzibar (the only dominant Islamic country) no survivors reported being under the
influence of drugs/alcohol and in the majority of the other countries it was reported
that most were not. 31/89 respondents reported that their perpetrator was under the
influence of drugs/alcohol, five of these people additionally being from Zanzibar.
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Relationship to the perpetrator
Step/father

3

Immediate family (other than father /step
father)
3
Extended family (uncle, cousin, aunt)
Known person
(friend/neighbour/colleague/student)
Teacher
Priest
Military
Unknown/stranger
Did not answer

25
32
5
1
1
23
4

By far, the perpetrators were closely known to the survivor. It should be noted that
‘unknown’ was also used when the survivor was unable to communicate effectively who
the perpetrator was (especially in the case for people with communication disabilities).
When comparing perpetrators between boys and girls, the people who were in positions
of authority, such as teachers, step/fathers, priests, guardians, brothers were not listed
for the boys, but were all listed by the girls. This then reconfirms the observation that
one of the root vulnerabilities of sexual violence against girls can be due to a position of
power over the child, making their environments particularly vulnerable and for them to
need external support services for protection. There were only four female perpetrators
(all too male survivors); three of these were known to the survivor.
Location of abuse
Home
Neighbours/friend's house
Another house
School
Institutions
Church
Community (street, field, bush)
Work
Other
Did not answer

32
20
11
3
3
1
16
1
5
2

52/89 people reported that the incidents of violence took place in their home and/or
their neighbour or friend’s house. This correlates with the relationship to the
perpetrator. Unfortunately, a few of the people who reported being abused in their
community were on their way to and/or from school at the time of their attacks. This is
particularly unfortunate when a lot of encouragement is needed, at all levels, to make
education inclusive and accessible for children with disabilities.
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Tell the perpetrator to stop versus type of disability

The question of whether people felt like they could ask the perpetrator to stop does not
really correlate to the above findings of the high number who received repeated
violations by the same perpetrator. However it is interesting that the majority felt that
they could tell the perpetrator to stop, or mentioned that they tried to scream and get
the attention of other people however it demonstrates how disempowered children with
disabilities are.

OUTCOME
Community and family support
The numbers between people reporting in the Personal Testimonies that they had family
support compared to having community support correlated nearly 100%. Thus the
relationship between family and community is imperative when considering future
programming and community intervention. The people who reported feeling support
from the family and community were more likely to be encouraged to access services (it
unfortunately did not eventuate that these people did actually receive services). It was
the survivors who had the more proactive family members who gave the impression of
being less resentful of the whole process after the abuse. It is interesting that some of
the survivors wished, in hindsight, that they had reported the abuse and identified the
perpetrator immediately to their family and/or authorities earlier. It is unclear if this is
an indication that they were satisfied with the response from their family when they
eventually told them or what this reflection might be based on.
Some of the girls who reported their abuse to their family (often their mother however
many people mentioned reporting to their mother and father) they also described a fear
in a male relative, such as a father / step-father and their response (even when they
were not the perpetrator). This was also cited as a reason for people to hesitate in
disclosing sexual violence. This lays the question of whether children are more
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vulnerable in patriarchal cultures due to the influence it has on reporting, or not
reporting in this case. It is noted that further research into the area is required to
confirm such a hypothesis.
From reading all of accounts from the Personal Testimonies, there’s a strong sense of
injustice within the respondents and many would like to see the perpetrators of sexual
violence to be caught and severely punished. Some people who attempted to access
justice through the conventional legal system reported that next time they would prefer
to use traditional witch doctors to try and punish the perpetrators, thus showing the
disillusion with the ‘system’.
Perpetrator outcome: Perceptions versus reality

This graph demonstrates on the perceived outcome of the perpetrators by the Carers
and Stakeholders respondents compared to what was the personal experience of the 89
Personal Testimonies. This is really important as it demonstrates the impunity that
perpetrators face after sexually abusing children with disabilities. From the Personal
Testimonies, it is overwhelmingly evident that the outcome for the majority of the
perpetrators is ‘nothing’; that they are still living freely within the community. However
what is concerning is the fact that the most common respondents from the Carers and
Stakeholders believed that perpetrators go to jail. This is of particular concern because
if these personal and professional members of the community are not aware of the
actual realities faced by children with disabilities they are not able to advocate and
demand change alongside and for children with disabilities and their families if needed.
24-142

Observations between physical and intellectual impairments
Out of the 89 respondents in the Personal Testimonies, there were 28 people who
described themselves as having an intellectual disability and equally physical disability.
This provided an interesting opportunity to make some comparisons between the two,
which are particularly highlighted in the following two tables.
Type of disability versus relationship to perpetrator

Type of disability versus where abuse occurred

In is interesting to note, that from the data, people with a physical disability are more
likely to be abused by somebody within their immediate and close circle, such as family
or neighbour. In addition to this, the majority of these people were abused within their
home, followed by their neighbour’s house. Contrarily, people who have an intellectual
disability were more inclined to be abused by people within the community, but also
they experienced the highest number of people who were abused by an unknown person
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(however this could have been classified as ‘unknown’ if the person was not able to
verbally communicate who the perpetrators was) or a stranger. They were also more
likely to be abused in locations around the community and in other peoples’ houses.
Looking specifically at the different types of disabilities, it was the people with a
physical disability that was more likely to be married or in a de facto relationship
compared to other people with other disabilities. There was no significant different
between type of disability and opportunities to attend primary and secondary school
between people with a physical and intellectual disability, however three of the four
people who attended university had a physical disability (with the other person having a
visual impairment) and four of the five people who attended a Madrass had an
intellectual disability (with the other again having a visual impairment).
This raises a lot of interesting questions:
The fact that families are required to often translate and interpret for people
who have an intellectual disability, is it less likely that they will report on
perpetrators that may be within their close family or community?
Was it reported that a person with an intellectual disability was most likely to
be abused by a stranger, only because it was discovered that they were pregnant
and are families more likely to cover up or manipulate incidents if the perpetrator
is within the family unit?
Are people with a physical disability more likely to get abused within their
home or in close proximity due to their decreased mobility status compared to a
person with an intellectual impairment who may be more physically mobile?
Type of Disability versus Professional Support

Again it is interesting to compare the number of people who received professional
services. Most of the people with an intellectual disability were reported to have told a
professional. This is quite different to the people with a physical disability where the
majority reported that they didn’t. Again this could be due to the relationship between
the perpetrator and survivor, but it is interesting to note and could be grounds for
further investigated in other future studies.
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B. OVERALL DATA FROM LEGAL AND LAW ENFORCEMENT
AND CASE STUDIES
The four countries were chosen based on their different legal systems (common law and
civil law) as we were keen on getting a broad over view of different jurisdictional
approaches to sexual violence offences involving children with disabilities. We also
included customary law analysis as all four countries have a dual system of customary
law and common/civil law in place. Interestingly, very little differences were noted
between the countries. All four countries had very limited legislation on disability rights
and as we noted in the 36 case law reviewed, all four countries had similar attitudes to
impunity for perpetrators.
While this is not a gender based study, there was particular emphasis placed on
interviewing both male and female members of the legal profession as we were keen on
having all voices heard within the legal systems. From the table below, we can observe
that it was not possible to have a 50% male/female ratio as women were not as well
represented as men in the legal profession, also we had to take into consideration that
women are not allowed to have certain roles in society such as the traditional leader
roles in Madagascar.

PROFILES
107 respondents were interviewed for this study but as some were not legal
professionals their input had to be excluded from the overall analysis. Therefore, 87
legal and law professionals including traditional/community leaders were studied.
Professions per country
Burundi Madagascar

Mozambique

Tanzania Total

Judge Male

1

2

4

2

9

Judge Female

3

3

4

0

10

Paralegals Male

0

0

2

0

2

Paralegals Female

0

0

0

0

0

Lawyers Male

4

4

4

4

16

Lawyers Female

0

1

3

2

6

Attorneys Male

1

0

2

2

5

Attorneys Female

0

0

2

1

3

Police Male

1

4 (+1 from
different
region)

1

2

9

Police Female

1

0

2

1

4

1 (+7 from
different
region)

4

3

17

Traditional
leaders/community
leaders Male
2
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Traditional
leaders/community
leaders Female
1

1

1

1

4

Teachers Male

2

0

0

0

2

Teachers Female

0

1

0

0

1

Directors Male

0

3

1

0

4

Directors Female

0

0

1

1

2

Social worker Male 0

0

0

0

0

Social worker
Female

0

1

0

0

1

Doctor Male

0

0

0

0

0

Doctor Female

0

1

0

0

1

Priest Male

0

1

0

0

1

Mayor Male

0

1

0

0

1

Mayor Female

0

0

0

0

0

Instructors Male

0

0

0

0

0

Instructors Female 0

0

1

0

1

Minsters Male

5

0

0

0

5

Ministers Female

0

0

0

0

0

Coordinator of
Association of
Women Jurists

1

0

0

0

1

1

0

0

0

1

0

0

0

0

0

0

0

0

0

0

1

0

0

0

1

American Bar
Association
Country Director
of American Bar
Association
Female
« Other legal
personnel » Male
« Other legal
personnel »
Female
Journalist and
Manager of
Advocacy
Programme Male
Journalist and
Manager of
Advocacy
Programme
Female

0

0

0

1

0

0

0

0

0

0

Total

24

32

32

20

107
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Definition of sexual violence within the legal system
A review of the legal definitions of sexual abuse (or similar offences described by other
terms) in legislation from Burundi, Tanzania, Mozambique and Madagascar gave rise to
the following observations.
Legislation in many countries is defined as the imposition of a sexual act without
consent, but some countries do not offer a precise definition what constitutes a sexual
act. Within the African context, explicit definition is lacking for example in the
Tanzanian legislation, it takes a wider view of the issue, stating that ““sexual abuse”
means illegal sexually oriented acts or words done or said in relation to any person for
gratification or any other illegal purposes” 7, thus including verbal sexual abuse and not
specifying that “sexually oriented acts” must include physical contact.
This whole notion of capacity and consent are essential concepts in defining sexual
violence and as we saw, it varies from country to country. Generally speaking, the
Western legal system is far more concerned with determining whether consent was
definitively given in order to ascertain the guilt or innocence of the alleged perpetrator.
However, the notion of valid and informed consent hinges on the capacity to indicate
consent in a given situation, however in the cases studied, consent was rarely given so
where does the law stand on non consensual acts of sexual violence? What happens if
the survivor falls pregnant as a result? The legislation lacks clarity and contradictions
abound, it has sufficed to create persistent anomalies in the sentencing procedure,
frustrated survivors and increased impunity of perpetrators.
There has been particular emphasis placed on survivor’s lack of medical evidence and
this has lead to the acquittal of many perpetrators. Awareness needs to be raised
amongst legal professionals that children with disabilities have the possibility, under the
right conditions, to make reliable witnesses and worthy survivors of sexual violence.
Negative legal cultural attitudes embedded in years of practice need to be addressed
and eradicated. As we have seen in the case law studied from the four countries, access
to justice for people with disabilities is often restricted by problems relating to both the
physical, social and financial accessibility of the legal and law enforcement offices and
courts, statutory provisions on evidence, legal procedures and the lack of willingness on
the part of court room to adapt to the individual differences which result from the
disability.
Medical evidence is often the sole method of proving the guilt of the perpetrator for the
courts. This creates problems when the medical evidence is not obtained within the
recommended 72 hour period (as the sexual violence may have been ongoing for weeks,
months or even years) and it does not demonstrate any of the ‘bruises’ associated with
sexual violence. Even when the medical evidence is produced, many cases were lost on
the basis that it was not sufficient to prove the perpetrators involvement. Lack of DNA
testing leaves the survivor to be put in a situation of ‘his word against mine”. There is
too much burden on the survivor to present and prove their evidence, there should be
more emphasis placed on other investigative activities such as police investigations
carried out on the crime scene, secondary witness evidence. Producing evidence in
Sexual Offences Special Provision Act, 1998, Part I, Point 3 “Interpretation”:
http://www.parliament.go.tz/Polis/PAMS/Docs/4-1998.pdf
7
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court can be a very harrowing experience for anybody as the cross examination by the
defense lawyer can be extremely difficult. This should be curtailed and replaced with
more non- confrontational methods such as putting a screen in front of the survivor to
protect them from been confronted by such a challenging atmosphere not to mention
the perpetrate who is often only a few feet away.
The study raised two interesting questions that need to be addressed by the legal
systems studied:
Do investigative activities and sentencing procedures take vulnerability into
account when investigating the crime scene, cross examining the survivors and
witnesses at court room level?
As statutes generally define sexual assaults and rape, what about all other
acts of sexual violence that are not covered within the respective legislations?
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CHAPTER III

RESULTS PER COUNTRIES
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A. BURUNDI
SAMPLE GROUP
•
•

•
•

24 Personal Testimonies from adults with disabilities who experienced
sexual violence as children
20 Carers and Stakeholders who were either personal carers of children with
disabilities and/or professional workers (profiles outlined in the
methodology)
23 law enforcement and legal personnel
10 Case Law

Of the 24 Personal Testimonies all were female despite the researchers’ best efforts to
include male participants in the study. People reported having the following disabilities:
two with multiple disabilities; five with a physical disability; five with an intellectual
disability; five with a communication disability; and six with a visual disability (one
person did not answer the question). In the study Burundi had the lowest level of
education amongst all the respondents in the study; however they also had the most
people who grew up in rural environments followed closely by Tanzania. 10 people had
not received any education, 12 people reported going to primary school, one person
attended a Madrassa and another person went to university. At the time of being
interviewed 23 people were single, one was a widow and nine of the respondents
reported having children.
As previously mentioned, the Personal Testimonies was a retrospective study of adults
with disabilities who experienced sexual violence as children. It is acknowledged that
only having 24 participants does not allow the study to make broad statements on
where children with disabilities may be more or less vulnerable to sexual violence.
However this chapter will describe the main overall findings on the situation and
environment surrounding the incidents reported by the Personal Testimonies.
Most (13) of the respondents reported being sexually abused between the ages of 10-15
years. This was closely followed by nine people experiencing sexual violence between
16-17 years and two people between 5-9 years. Interestingly, this was subsequently
confirmed in the case law studied, all reported cases involved children with disabilities
between 11 - 15 years.
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Relationship to perpetrator
Step/father
Extended family
Known person
(friend/neighbour/colleague/student)
Teacher
Military
Stranger/unknown
How often
Once
Many times same perpetrator
Separate incidents different
perpetrators

Location of abuse
1 Home
8 Neighbour/friend's house
10 Another house

8
8
3
4
1

Community (street/field bush)
2 Work
1
6
Residence as a child
14 Rural

16

7 Urban
3 Immediate family
Residential Institution
Did not answer

7
22
1
1

*Some people reported on more than one incident hence the numbers not always adding up to 24

Eight of the 20 Carers and Stakeholders worked for disability focused organisations,
others worked as teachers, professional carers in boarding institutions and as
community workers.
Interviews were conducted with twenty-three people in the following categories: Judges
3, Prosecutors 2, Police officers (OPJ) 2, Attorneys 2, NGOs 5, Governmental
Participants 5, Law Professors 2 and Local Officials 2. Both women and men were
interviewed. Of the twenty-three people interviewed, eight (33 percent) were women,
the rest (67 percent) were men.

Profession

Number

Ratio Men/Women

Areas

I. Judges

3

2 women/1 man

II. Prosecutors

2

2 men

III. Police officers
(OPJ)
IV. Attorneys

2

1 woman/1 man

2

2 men

V. NonGovernmental
Organizations
(NGOs)
VI. Governmental
Participants

5

3 women/2 men

Urban 2
Rural 1
Urban 1
Rural 1
Urban 1
Rural 1
Urban 1
Rural 1
Urban with regular
missions in rural
areas

5

1 woman/4 men

VII. Professors

2

2 men

VIII. Local officials

2

1 woman/1 man

Urban with regular
missions in rural
areas
Urban with regular
missions in rural
areas
Rural
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It was difficult to find within the courts previously reported cases of sexual violence
against children with disabilities as many cases go unreported. When cases are
reported, they are piled in with other criminal cases so it is difficult to discern how many
of the cases actually involve children with disabilities. However, 10 cases were
discovered to involve a child with a disability (one case involved a child who developed a
disability following the sexual violence). All reported cases involved girls who were
raped and four of the reported cases involved a pregnancy. All four of the cases were
reported to the conventional system as they were motivated to get child support from
the perpetrator. Out of the 10 cases only 5 perpetrators were convicted with prison
sentences but are currently under appeal, three were acquitted and the rest are
ongoing. Out of the two that received prison sentences both perpetrators had reduced
prison sentences and subsequently got acquitted on appeal.

COUNTRY CONTEXT
Historical context
Basic Facts of Burundi
Human Development Index 8

166

Estimated number of people living with a disability
(calculated as 10% of population) 9

1,021,619

Percentage of the population aged 0–14 years

46%

10

Burundi has just come out of a long socio-political crisis for over 10 years (from 1993 to
2008 with the signing of the global cease-fire agreement between the Burundi
Government and the last National Forces of the Liberation rebel movement) with
serious consequences socially, environmentally, economically and politically. These
consequences are so multifaceted and complex that it is quite difficult to identify them
all. However, this unstable political context has contributed to the extreme poverty
faced by many people with disabilities. Generally, people with disabilities are a
marginalised social group which has very limited access to information and even the
services which can help them.

http://hdr.undp.org/en/statistics/
https://www.cia.gov/library/publications/the-world-factbook/index.html
10
https://www.cia.gov/library/publications/the-world-factbook/index.html
8
9
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Legal framework
International legislation
The Convention on the Rights of the Child (CRC) was ratified by Burundi in November
1990. Consequently, all policies relative to children should be in line with this
convention. Further, efforts are being made to set up structures that offer much more
protection to children. These include, Ministerial ordinance N° 550/993/ of 23/62010
on the creation of a national unit for the judicial protection of the child, the National
Policy on behalf of orphans and other vulnerable children (adopted by the Council of
Ministers on 24th September 2008) and the National Strategy on the implementation
of a justice administration system for minors.
While the Convention on the Rights of Persons with Disabilities (CRPD) and the optional
protocol was signed by on Burundi 26 April 2007, they have yet to ratify it. The legal
respondents demonstrated an awareness of the CRC and its impact on national
legislation but not the CRPD.

National legislation
The conventional legal system within Burundi has the jurisdiction and the legal tools to
enforce binding decisions. Article 556 of the Criminal Code focuses specifically on the
offenders of sexual violence against vulnerable persons although there is a lack of
specific national legislation for alleviating the circumstances of persons with disabilities,
which underlies the absence of a clear national agenda for improving the socioeconomic status of people with disabilities in Burundi.
The National Policy for orphans and other vulnerable children was adopted by the
Council of Ministers on 24 September 2008. The policy provides the framework and
answers to questions and need of orphans and vulnerable children (of which children
with disabilities are included, classifying them as children at risk because they are
victims of stigmatization and discrimination as well as child victims of gender-based
violence).
Moreover, the National Unit for judicial protection of children is classified under
Ministerial ordinance no. 550/993 23 June 2010. “Its primary mission is to design and
implement protective policies and educational activities. It deals with counselling in
educational psychology, prevention and functional rehabilitation.”
The majority of legal and law enforcement respondents interviewed had a basic
knowledge of national legislation regarding sexual violence citing the Criminal Code as
the principle tool to enforce it and punish such acts. None of the respondents had any
concrete knowledge of existing legislation surrounding national disability laws.
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Perceptions of disability and sexual violence
Common words to describe sexual violence
Carers and
Personal
Stakeholders
testimonies
Power dynamics
20
Force
12
Lack of consent
7
Power
1
Physical contact with
penetration
17
Rape
Sex
17
STI
Physical contact without
penetration
4
Physical Abuse
2
Violence
Trauma
2
Non physical contact
3
Inappropriate comments
Psychological
2
Pornographic media
1
Other
4
Harm
1
Including a child
3
Acts against God

19
14
5

18
15
3
2
2

2
1
1
4
3
1

How people defined sexual violence between the different professionals interviewed and
within the Personal Testimonies varied very little. Most people described an act that is
forced onto somebody and involves physical penetration. As you can see from above, a
few people described acts that involve physical contact without penetration and even
less actions with no physical contact.
Unfortunately, it is the social taboos that surround sex within the Burundian culture
that prevent people from reporting sexually violent acts rather than eliciting outrage
and harsh convictions for perpetrators. Although people are generally aware that sexual
violence against children with disabilities is ‘wrong’ this did not seem to translate it
being a crime to be accompanied by a criminal punishment. A female judge explained
that sexual violence cases involving people with disabilities were not reported, as
people were “not sure it was a crime”.
Burundi has just come out of a horrific civil war where sexual violence was used as a
weapon. It was evident by one male military prosecutor that he believed that sexual
violence was no longer an issue ‘now that the war is over and the soldiers have returned
to barracks where they are better behaved’.
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Vulnerabilities
Within the Burundian community, there are a number of cultural traditions and views
that perpetuate negative attitudes towards people with disabilities, and children in
particular. For example, the birth of a child with a disability is seen as divine punishment
for the family of people with disabilities. People with disabilities are considered the
result of divine wrath, without normal sexuality and therefore incapable of procreating.
It is for these reasons that children with disabilities are often hidden, isolated and
neglected by and within their families and communities.
Further, there are superstitions that exist in the community that can have varying
consequences and degrees of severity. There are beliefs regarding the chances for
winning lawsuits, collecting a lot of fish and curing AIDS that can lead to the rape of, or
sexual violence against women and girls. There is also an element of curiosity of people
with disabilities. Even children with disabilities demonstrated that they too were curious
about seeing if they functioned in a similar way to people without a disability. For
example, one lady described at age 13 she consented to having sex with a group of men
as she ‘had not imagined that an able person could have sex with a disabled lady’. One
male state attorney stated, ‘disabled people are easy prey compared to non disabled
people’. 19/20 Carers and Stakeholders also firmly believed that children with
disabilities were much more vulnerable to sexual violence that children without a
disability.
The Burundi school system is not adapted for children with a disability. There is a lack of
equipment, physical inaccessibility, professional or specialised teachers and
programmes suited for children with different needs. For children not to be placed
within basic educational facilities, this starts their isolation within families and
communities. Not having access to an education leading to the high illiteracy rate
amongst people with disabilities which not only limits them from accessing important
information that would help avail their rights (especially when accessing services), but
also the isolation it brings compounding the invisibility within the community.
It was evident during the data collection that there is very little, if any specific
documentation and record keeping of child with disabilities within services. As a male
state attorney contends, ‘people with disabilities have problems accessing the legal
system’. These difficulties, as well as the fact that cases involving children with
disabilities are not identified or recorded, explains the very low number of complaints.
Not only does the court not specify the child’s disability, but also, as a male police
officer revealed, “cases of sexual violence against people with disabilities are not
recorded... There is no specific filing system, nor anything within the file to identify the
case as belonging to someone with a disability”. Although this had made it very difficult
to find clear and accurate accounts of children with disabilities who have experienced
sexual violence, this is a major finding in itself. Without this visibility very little is known
on the specific needs and vulnerabilities of children with disabilities and resources and
priorities cannot be devoted to this specific population group.
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Availability of services
18/20 people from the Carers and Stakeholders advocated that there were medical
services available to support children with disabilities who had experienced sexual
violence. Namingly Médecins Sans Frontières Belgique, Transcultural Psychosocial
Organization (TPO), Centre SERUKA, Association Nationale de Soutien des Séropositifs
et malades du Sida (ANSS), Society of Women Aigainst Aids in Africa (SWAA),
Association pour la Défense des Droits de la Femme (ADDF), Centre pour les enfants
handicapés à GATUMBA, Society of Women Against Aids in Africa (SWAA)-BURUNDI, La
Ligue Burundaise des droits de la Jeunesse (LIBEGEN). It is interesting to note, that
most of these services were additionally mentioned to provide psychological support to
people as well. Transcultural Psychosocial Organization (TPO) is another organisation
that was mentioned to provide psychological support and the only one reported by
within the Personal Testimonies that provided psychological support.
16/20 people from the Carers and Stakeholders reported that there were legal services
available to support children with disabilities who had experienced sexual violence. The
organisations listed included: Centre pour les enfants handicapés à GATUMBA, Society
of Women Against Aids in Africa (SWAA)-BURUNDI, Ligue des Droits de l’Homme
(LIGUE ITEKA) , Association de Défense des Droits de la Femme (ADDF), Avocats Sans
Frontières, Association NTURENGAHO. 7/20 of the same respondents reported that
there were traditional services available, however not one could provide any example of
what this might entail.
It has been demonstrated within the Burundian legal system that, like the other
countries involved in the study, a greater impact is felt from the attitudes of the
individual professional staff in processing cases of sexual violence against children with
disabilities rather than the lack of legislation itself. One legal personnel responded that
sometimes an effort is made “to handle their cases rapidly so they don’t have to keep
coming back to the judicial services”, which would make a significant difference for
many of the individuals involved. However if the attitude of the legal personnel is not
supportive, a child with a disability can be denied their right to justice. One person
reported that “the judge in charge of the case has sole authority. The difficulty lies in
the absence of any legislation specific to people with disabilities, as the judge has to
apply the law as it exists”.
When questioned, the general consensus as to whether legal personnel had considered
providing access to people with disabilities, the answer was negative; they had not, up
until now given it that much thought. While one female judge asserts that “there’s
nothing in place at all, it’s a big problem for them”, another revealed “we can make
home visits to make things easier”.
The great majority of the legal people interviewed believe that there is not enough
support available for survivors of sexual crime and also believe that the government is
not paying enough attention to the problem of sexual violence. One particular legal
professional also felt dissatisfied with the investigation of a case “because of difficulties
obtaining evidence”. These attitudes are encouraging, as it indicates a desire for the
legal system to improve, especially in relation to cases involving sexual violence
committed against children with disabilities.
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Traditional Leaders
There are two legal systems that coexist and operate within Burundi; the traditional and
the conventional. The Burundi Penal Code is the primary legal document referred to in
cases of sexual violence. The majority of respondents in the legal questionnaire
indicated that survivors favoured the conventional legal system when reporting sexual
violence crimes as the ‘traditional system minimises sexual violence in terms of the
seriousness of the crime and compensation’. 11 As a male military prosecutor revealed,
“the traditional system doesn't judge because it isn't competent and so there is no
compensation, whereas the legal system convicts and offers compensation for
damages”. From the Personal Testimonies, none of the 24 survivors reported going to
traditional leaders for any sort of support or mediation. From the Carers and
Stakeholders respondents seven of the 20 people interviewed though that traditional
leaders played a role in cases involving sexual violence against a child with a disability.
Eight people responded that they were not sure what their involvement was.
If a case is reported to the traditional system, it can be settled there or passed on to the
conventional legal system. As a female judge reports, “some get advice that encourages
them to take the case to the jurisdictions and others are encouraged to settle out of
court”. Many of the legal personnel said in cases of sexual violence survivors use the
traditional system as a “stepping stone” to the conventional legal system. The
traditional system is an important point of “legal” contact as it is “less costly, less
complicated and more conciliatory” 12 it is also easy to access as they are local, the
leaders speak the same language and most importantly because of their position in the
community the traditional leaders are aware of the services available for survivors of
sexual violence.
The traditional leaders interviewed felt that there was a role played within this system
for sexual violence survivors. The traditional leaders were aware of sexual violence
against children with disabilities within the community but acknowledged that many
cases go unreported because the survivors and their families are “scared of the
response of the community and think they could handle it themselves, are scared of the
offender and scared of other people's reactions”. However, from the data collected, it
was evident that traditional leaders have limited knowledge of international legislation
and domestic legislation (beyond localized knowledge of the civil code) and use their
customary knowledge when resolving issues within the community. They see their role
as an essential advisory role and acknowledge their “lack of legal expertise” within the
criminal area of sexual violence and are keen on the survivor going to the conventional
system.

11
12

Male military prosecutor.
Traditional leader.
39-142

OUTCOMES
Survivors
Family and community response
Family support was one of the major factors identified for children that enabled them to
confront the abuse and get support. Family attitudes were however the major factor for
children not disclosing the abuse in fear of their reprisal. Nine of the respondents in the
Personal Testimonies reported first disclosing their abuse to their mother and/or
father. The outcome of telling somebody and the response of the family to the survivor
was really poorly answered in the data from the Personal Testimonies. 13 people did not
answer the question and it is not clear why this is the case. It is evident however that
there were more negative reaction and scenarios painted by the Burundian participants
compared to the other countries.
For many people, the telling of family meant that the abuse stopped and presumably
didn’t happen again. 10 people reported telling a member of their family. All of them
reported that their family member either stopped the abuse (one person) or encouraged
them to get help. One person reported that their family was encouraging to access
services until she disclosed it was her cousin who raped here. After this she recounts
that her “family met to discuss the matter, but what they decided to do is” unknown’ to
the survivor.
It was demonstrated that although families are the first step to encouraging people to
gain support this can be conflicting when the family of the survivor and perpetrator are
the same (as demonstrated above) leaving people confused and unclear on what exactly
they want in terms of punishment. Within the legal questionnaires two most common
reasons for reporting the violence was to “see justice done” or to “attain child support”.
However the realization of ‘justice’ can be tricky. A lady with a visual disability from the
Personal Testimonies reported that when she was 13 years old she was continuously
raped by her father. Her step mother discovered them on one of these occasions and
she instigated reporting the case to the police. He was convicted, however soon
released after his sentencing. In this particular case it is not evident why this happened,
however it concurs with the data from the Legal respondents who have stated that
cases are often dropped when the realization that the punishment could indeed be a jail
sentence and then the impact of losing the bread winner of the family overruled this
decision. It is for this reason that alternative settlements are often made by the family.
The respondents from Burundi demonstrated that their families and communities were
less likely to believe their accounts of sexual violence or respond negatively to the
survivor compared to the other countries studied. A few of the participants reported
telling somebody, such as their mother, but until there was an eye witness account of
the abuse they were not believed or supported in any way. One person responded that
her sister was sent away after reporting to her mother she had been sexually abused.
From the age of 13 the same responded reported she had been raped and gang raped on
three separate incidents (once by her neighbour, another by a group of men and lastly
by a military personnel), she did not feel she could disclose these accounts to anybody
in fear of the same actions being taken against her as her sister. This resulted in her
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receiving no physical, psychological or legal support for any of the attacks and all
perpetrators had impunity. Another responded from the Personal Testimonies also
concurred with this feeling and did not report the case to her mother in fear of being
thrown onto the streets and from the legal cases studied it was confirmed that these
fears are not necessarily unfounded “her (a girl with a disability) mother noticed the
pregnancy and threw her out of the house. She (the survivor) went to live in extreme
poverty with her grandmother”.
From the Personal Testimonies eight people responded that the community encouraged
them to get help – either medical or legal assistance. Again, the response from the
community to the perpetrator was very poorly answered; 11 reported nothing happened,
however six people highlighted that it was people from the community who pushed for
the perpetrator to be punished and another two who arranged for financial
compensation to by paid to the survivor/family. One lady reported that at age 14 years
she was gang raped by a group of boys on two separate occasions. Once the community
found out they went to the boys and after beating them they took them to the police
station where they were detained for a month and then released.
Sometimes it is the family of the offender who is proactive in organising settlement and
in one legal case studied “the offender's wife reassured them by stating that he (the
perpetrator) should be discovered and punished because he committed a shameful act
for her and her family and harmful for the child”. Another person from the Personal
Testimonies reported that the mother of the perpetrator was sympathetic; however this
did not lead to any sort of punishment or consequence to the perpetrator.
One other point that was raised and a couple of the legal cases highlighted the
psychological impact of the sexual violence on the survivors. This data was not evident
in all of the cases, however it was reported the psychological impact of sexual violence
was large. A couple of the families explained how these children ended up with
nightmares and crying out at night after the abuse. This demonstrates the essential
need for psychological support but also sensitivity when dealing with any case of sexual
violence (which was not prevalent in the majority of cases studied).

Access to services
Evidence from the Personal Testimonies demonstrates that people with disabilities have
very poor access to services. Most of the people did not have any access to professional
support services. This included medical, psychological and legal support. Of those that
did, medical services were the most commonly received, with legal than psychological
support following. All of the people mentioned receiving psychological support did so
from Transcultural Psychosocial Organization, a Dutch INGO. There was much more
discussion regarding psychological support from the participants from Burundi
compared with the rest of the study and this could be due to the added presence of
post-trauma services after the civil war and additionally a strong presence of services
that are working with people living with HIV/AIDS.
From the Carers and Stakeholders Questionnaire, almost all of the respondents felt that
there were medical, legal and psychological response services available to children with
disabilities who have experienced sexual violence. However only three out of the 20
respondents’ believed that these services were accessible and nine people felt that they
met the needs of children with disabilities.
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The reasons cited for not being accessible were:
Communication barriers (10/24)
Geographical barriers (8/24)
Physical barriers (6/24)
Services had limited staff and resource capacity to provide a complete
services (4/23)
Families were not provided on information on what to expect from services
(even if they were aware of the services) (2/24)
Services were not ‘complete’ (2/24)
People in the community were not aware of the existence of these services
(1/24)
There was little consideration for the individual needs of children with
disabilities (1/24)
Access to legal services was harder to interpret in the data provided from the Personal
Testimonies. Although only 3/24 people reported informing professional legal services,
it was evident from other parts of the testimonies that legal services were involved. One
reason for this discrepancy could be due to the interpretation that the respondent
didn’t inform the legal service initially or it was done so on behalf of them by somebody
else.
One female judge firmly believes that children with disabilities have a much harder time
accessing legal services than children without a disability; “their disability is a barrier to
bringing a complaint (forward): the distance, the time, the lengthiness of the procedure,
the means of transport and accommodation, communication problems, (the fact that
they are) scared of society, lack of training and information” are all factors that can act
as deterrents.
The overwhelming majority of law enforcement and legal personnel interviewed stated
that they have no facilities to aid communication with children with disabilities who
have a communication disability. Further, not a single legal respondent had received
training on how to include people with disabilities into their service; however their
interest in doing so reflects a positive attitude. A female judge highlighted that “we
need at least the most basic level of training for communicating with ... (people who are
not able to verbally communicate) people”. A male lawyer supports this sentiment,
stating that “training on the case-management of people with disabilities, particularly
communication aspects” is necessary.
Another barrier that was explained by 9/24 legal respondents was that the
comprehension of the process. Many lawyers emphasised the traumatic aspects of the
legal process and said that it can sometimes have an everlasting psychological
damaging impact on the survivor particularly if the perpetrator is acquitted. The
perpetrator usually denies the charges and when he fails to settle at family/community
level he pleads not guilty and the case stops there. The burden of proof is on the
survivor which is difficult for the survivor.
Throughout the legal process there is generally no psychological support available to
assist the survivor. Occasionally, a social worker may be provided by an NGO, “but
never by the state”. The ADDF (Association pour la Défense des droits de la femme au
Burundi) also provides this service”. To avoid further trauma, the accused can be held in
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detention to prevent any contact with the person abused which reassures them and
they can be interviewed in front of a camera. As this occurs in a room away from the
court room with a social worker present, it substantially reduces the stress for children
giving evidence this way. It encourages good practice and allows the court to tailor
methods of enquiry to the individual child and to prescribe minimum standards which
legitimate the admission of the child’s evidence in court.
People with disabilities are often unrepresented within the courts which greatly
influences their possibilities of accessing justice. Another legal case studied described
that “the absence of a legal aid lawyer or at least a legal jurist did not help” a conviction
of sexual violence. Sometimes a lawyer is provided by an NGO to assist during the
judgment phase, but otherwise legal assistance is rarely available.

Perpetrators
“There are times when law doesn’t mean justice” was a statement made by a male
lawyer. This was extremely true when considering the outcome for perpetrators within
the Personal Testimonies. As you can see from the next table, for half of the
perpetrators they enjoyed impunity from the law. Others faced small outcomes
compared to the crimes committed such as paying financial compensation for medical
bills or were convicted and then released. It is common for people to not report cases of
sexual violence to anybody. We are aware that we may have not tapped into a group of
people that are extremely isolated and were not aware of or were not even willing/able
to disclose their accounts for this study (further discussed in limitations). One case
specifically described in the legal data collected explained the accounts of a girl being
too fearful of her perpetrator to discuss her abuse with anybody and a further six
people from the Personal Testimonies reported not telling anybody of their abuse.

Outcome for perpetrator Personal Testimonies
Convicted 13

1

Convicted then released 14

1

Detained then released

1

15

Jail 16

1

Lost his job

1

Left community

1

Paid financial compensation

2

Nothing
Did not answer

12
3

Did not mention if conviction was jail time and if whole sentence was served.
Convicted within a court.
15
Was detained within a police station for two weeks then released.
16
Specifically mentioned that person went to jail and served the sentence (rather than the above
convictions).
13

14
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Although it was not possible to acquire accurate data on the exact figures (due to the
poor reporting and subsequent filing of disability related cases at police level),
respondents from the legal questionnaires believed that convictions of perpetrators
who sexually abuse a child with a disability far exceeded acquittals and some even
stated that at least 70% of the sexual violence cases involved convictions. The reality
appeared to be quite different, the cases referred to were only the reported cases,
however the analysis of individual cases did not demonstrate this. Sexual violence
crimes are punished by the Burundi legal however there are vast differences when
deciding on the length of sentence for sexual violence crimes. A case studied
demonstrated a female judge sentencing a perpetrator for 16 years after violently
raping and beating a girl with a disability. However this is unfortunately not consistent
throughout. Evidence shows that most perpetrators remain unpunished. Although there
is no accurate statistics due to the poor record keeping within the legal system, it is
evident from the respondents that acquittals far exceed convictions.
A lack of medical evidence can be one factor that leads to acquittals. Unfortunately, in
some cases “before seeking help, the victim will check her appearance to ensure that
she is presentable. This entirely normal reaction entails the risk of making some
evidence disappear”. 17 In Burundi there is a strong emphasis on expert testimony but
again despite strong medical evidence, perpetrators can be acquitted. For example, in
one case a 12 year old girl who was paralysed in one leg provided very strong medical
evidence proving the sexual violence. However, the defence counsel for the perpetrator
argued that the survivor had spent that particular night away so the sexual violence was
carried out by someone else (despite the survivor denying this fact) and accused her of
“spreading lies about the accuser” and that he was in fact not guilty. The court went on
to note that while the medical evidence proved the sexual violence it does not prove the
involvement of the accused. Short of DNA testing there was no way to prove that the
perpetrator was the offender and he was acquitted.
This case result was particularly surprising as the survivor had 5 witnesses (female
neighbours) who testified on her behalf. They had become aware of the sexual violence
when they saw that she was in pain and suffering and she started to smell badly. They
decided to bring her to an Association for the Protection and Promotion of the Rights of
Women "(ADDF), where she stayed for several days and was provided with medical care.
She had been reluctant to say who the abuser was as she feared that he would kill her
but it was only when the neighbours saw how badly she needed medical assistance that
they coerced her to seek medical help. The court said that they were only involved in
the case a week after it happened so they disregarded their evidence. Despite very
strong medical evidence and witnesses he was acquitted”.

17

Country report, p. 29.
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B. MADAGASCAR
SAMPLE GROUP
•
•
•
•

14 Personal Testimonies from adults with disabilities who experienced sexual
violence as children
20 Carers and Stakeholders who were either personal carers of children with
disabilities and/or professional workers (profiles outlined in the methodology)
21 legal and law enforcement personnel were interviewed
Case Law

Of the 14 Personal Testimonies all but one was female. The number of people who
reported having the following disabilities: two with multiple disabilities; three with
physical disabilities; four with intellectual disabilities; three with communication
disabilities; and two with a visual disability. Only one person reported that they had not
attended school, eight reported having achieved a level within primary school, only two
went to secondary school and two others had other vocational training (one person did
not answer the question). At the time of being interviewed 12 people were single; one
was legally married and one other in a de facto relationship.
As previously mentioned, this was a retrospective study of adults with disabilities who
experienced sexual violence as children. It is acknowledged that only having 14
participants does not allow the study to make broad statements on where children with
disabilities may be more or less vulnerable to sexual violence. However this chapter will
describe the main overall findings on the situation and environment surrounding the
incidents reported in the Personal Testimonies.
Most (13 of the 18 cases – 18 due to more than one account being recorded) of the
respondents reported being sexually abused between the ages of 10-15 years.
Relationship to perpetrator
Extended family
6
Known
person 5
(friend/neighbour/colleague/student)
Teacher
Stranger/unknown
Did not answer
How often
Once
Many times same perpetrator
Separate
incidents
different
perpetrators

2
1
2

Did not answer

1

6
3
4

Location of abuse
Home
Neighbour/friend's house
Another house
Community (street/field bush)
School
Did not answer
Did not answer
Residence as a child
Rural
Urban
Immediate family
Residential Institution
Did not answer

6
2
2
1
3
1
1
4
9
10
3
1
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20 people were interviewed in the Carers and Stakeholders assessment. 16 of which
were women and all had direct contact with children who had a disability. All but one
reported their experience as a professional status (including one volunteer) and one
other who was the mother of somebody with a hearing impairment.

COUNTRY CONTEXT
Historical context
Basic Facts of Madagascar
Human Development Index 18

135

Estimated number of people living with a disability
(calculated as 10% of population) 19

2,192,622

Percentage of the population aged 0–14 years 20

43.10%

The two cities of Antananarivo and Toliara were selected to conduct the study.
Antananarivo is the capital of Madagascar. It is located in the centre of the country in
the high plains and it has over 1.500.000 inhabitants. It is the administrative and
economic centre of the country. Toliara is located in the South-West of the country. It is
a coastal city of about 200.000 inhabitants. A great portion of the population is
involved in the fishing industry. Although these are two cities, their sociological profile,
inhabitants’ occupations, infrastructures and social organization are not identical.
These two cities were chosen because of their differences, notably in regards to their
infrastructures and institutions caring for people with disabilities, their existing
organizations and their respective perceptions on sexuality.

Legal framework
International agreement
While the Convention on the Rights of the Child (CRC) was ratified by Madagascar on
19th March 1991, and the legal professionals who were interviewed had a general
knowledge of its contents, the extent to which it is used varies greatly. As one male
lawyer reported “it is referred to in the defence pleadings, but not in the verdict. The
judges cover their ears as they only wish to hear about the penal code”. Similarly, there
are varying reports as to the effect the CRC has had on national legislation in regards to
both sexual crime and disability rights. While there is recognition that the CRC may
have lead to changes in national legislation, there is an overwhelming feeling that it has
had minimal impact as “it has been poorly implemented” (male lawyer). This was
supported by a female social worker who commented; “People speak a lot about the
CRC. However, we have neither the means nor the infrastructure to ensure its
application”.
http://hdr.undp.org/en/statistics/
https://www.cia.gov/library/publications/the-world-factbook/index.html
20
https://www.cia.gov/library/publications/the-world-factbook/index.html
18
19
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Madagascar signed the Convention on the Rights of Persons with Disabilities (CRPD)
and optional protocol on 25 September 2007 but has yet to ratify it. As a consequence,
there has been no tangible impact on national legislation regarding sexual crime and
disability rights.
Taking international instruments into account would help professionals interpret the
law, yet the survey has shown that they rarely refer to these international instruments
in the course of their work. Some are not even aware of them, in spite of the fact that
they are required by their different codes of professional ethics to stay up-to-date.
Only five out of twenty respondents refer to international laws in the course of their
work. Further, the attitude towards the value of international legislation varied a great
deal. While one legal respondent stated that he “use(s) it often to give the arguments
(he) is putting forward more credibility”, a male police officer commented; “I do not
often refer to international laws, I am happy with the national texts”.
In general, people think that people with disabilities, especially children with disabilities
in Madagascar are still in a vulnerable position. The laws, rules and current national
policies do not offer them sufficient legal protection. Therefore, legal personnel
interviewed expressed their deep desire that the country promptly ratify the
Convention on the Rights of Disabled Persons as the only way to improve the current
situation. Of course, laws like No. 97-044 on the Rights of Disabled Persons, Law No.
2007-023 on the protection of children and even the Convention on the Rights of the
Child, but it would not be sufficient to protect children with disabilities. The interviews
revealed, for example, that the Convention on the Rights of the Child has not had a
general or a significant impact on national policy or legislation on the rights of persons
with disabilities.

National legislation
State party to the CRC, Madagascar is bound to treat all children living in its territory
“without discrimination of any kind, irrespective of the child's or his or her parent's or
legal guardian's race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status”. In this respect, article
8 of the Constitution of Madagascar states that “Citizens shall be equal under the law,
enjoying the same fundamental liberties protected by law” and that “the State shall
prohibit all discrimination based on sex, education, wealth, origin, race, religion, or
opinion”. There is no mention of persons with disabilities.
Madagascar made several reforms to its legislation to protect the child. Gaps have been
identified in national legislation in relation to the Convention on the Rights of the Child
and Madagascar has tried to modify its national legislation accordingly.
The Madagascan Penal Code (civil law) observes certain principles including the
presumption of innocence. Sexual violence is a crime punished by the Madagascan Penal
Code. The rape of a child under the age of 15 is provided for and punishable under
Article 322 of the Criminal Code prohibits while the indecent assault on a child under
the age of 15 is provided for and punishable under Article 322 paragraph 3 of the
Criminal Code. There is however, no specific provision that accounts for acts of sexual
violence committed against people with a disabilities.
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Case law incidences of rape (not stated whether these figures include children with
disabilities or not).

Viol = rape

The following chart shows the evolution of the number of cases received since 2005 to
2009: The vertical axis gives the number of cases received and the horizontal axis
shows the year.
The curve chart shows an increase in cases of rape cases received until 2007. Then the
curve chart descends to show a decline in reported cases from 2008. We believe this
decline from the year 2008 shows that most cases are not reported is perhaps because
many more people resort to amicable settlement. It may also reflect lack of confidence
in the justice system. In either case, this means a failure of the system of protection
against sexual violence.
Incest in the following chart shows how the number of cases received since 2005 to
2009: The vertical axis gives the number of cases received and the horizontal axis
shows the year.

The curve allows you to see the evolution of the growing number of cases of incest
reported. Interestingly rape reports are less frequent in the above years when incidents
of incest increased. If the perpetrators are family members it explains why reporting
diminished in the years cited.
Case studies are rare. All the people interviewed
replied that to the best of their knowledge no cases of sexual violence against a child
with disabilities had been brought in the last five years. Furthermore, the official
statistics do not take the survivors' disability into account. These statistics do not even
take their sex into account. The few reported cases examined showed shocking
discriminatory practices within the courtroom.
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Marianna is deaf and cannot verbally communicated. She declared that she had been
raped at school by, one of her teachers, when she was under the age of 13. The mother
decided to go to see a doctor and finally filed a complaint with the police on 11th
February 2003. The family found and paid for a sign-language interpreter for the
questioning of the survivor. No on-site investigation was carried out. The accused
admitted to raping the young girl. The investigation revealed that the she had been
subjected to repeated rapes since October 2002. The survivor was able to talk about
what had happened to her. She spoke of sexual relations, “firaisana“, and sexual abuse,
“fametavetana”. She specified that these relations were against her will. She said that
she hadn't spoken up earlier because she was afraid of the perpetrator.
The perpetrator was charged with:
Rape of a child under the age of 15, , offence provided for and punishable
under article 322 of the Criminal Code,
Provided for and punishable under article 332 paragraph 3 of the Criminal
Code.
The Court stated: "that the survivors are handicapped, being deaf and dumb; in spite of
the efforts made by the interpreter called to the hearing to translate the gestures of the
girls, misunderstandings have come to light on several occasions during the
proceedings; so, as it appears from what has preceded that there is no irrefutable
evidence, the Court cannot find the defendants guilty."
From the legal respondents, it was evident that most were not able to quote the specific
texts that criminalise sexual violence and sexual assault. 7 of the legal respondents also
admitted that they did not know the status of people with disabilities within the law,
however they were willing to learn.
There was a large range in the answers from the legal respondents as to whether police
were perceived to do their job thoroughly. Some of the interviewees were not fully
convinced that the police did a good job to control crime and many believed that they
often did not even go and investigate at the crime scene, this placing all the
responsibility on the survivor to present their evident. Many people still complain of
poor service records and abuse by police. Corruption is rife to the detriment of the
survivors and their families.

Traditional Leaders
There are two legal systems that exist in Madagascar. The first is the conventional legal
system, punishing crimes using national legislation and ratified international
conventions such as the CRC. The second is the traditional system, which is enforced by
the traditional leaders. Survivors often prefer to report the crime to one system or the
other. While the traditional system is very well regarded and is often viewed as a means
to gain financial compensation, it does not always protect the child.
It is difficult for the traditional system to protect the child’s best interests and enforce
the law due to existing practices. There are acts that are regarded as an offense by the
conventional system but are seen as customs by the traditional system. For example,
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one male police officer described a custom called tsenan'ampela’ (prostitution in an
indirect way), to which approximately 60% of minors are exposed in certain areas of the
southern part of the island.
Views on the prevalence of sexual violence against children with disabilities amongst
traditional leaders in Mananjary differ a great deal. While one stated that “there are no
handicapped people who are victims of sexual violence in Manjaray, only nonhandicapped people who are victims”, another believes that “there is a greater number
of handicapped people subjected to sexual crimes due to their vulnerability”. Among the
seven traditional leaders from Mananjary who were interviewed, the majority believed
that “faced with such a problem, people first address Mpanjaka (traditional leaders with
senior member status) to find an arrangement”. Two traditional leaders also
commented “it’s when we can’t resolve the problem through traditional sanctions that
we send them to conventional authorities”. Finally, it is interesting to note that the
majority of these traditional leaders believe the legal system is “severe” and “rigorous”
concerning sexual violence and children with disabilities.
From the Carers and Stakeholders respondents, only four of the 20 people stated that
they believed that traditional leaders were involved in cases where children with
disabilities had been sexually abused. However there were only two that said that they
had no involvement and 10 people replied that they were not sure.
Survivors' attitude towards the traditional leaders
The fact that no cases of sexual abuse have been reported to traditional leaders
prevents us from saying whether the Mpanjaka are the first people the survivors
approach. However, seeing that the people hold the traditional leaders in high esteem
and have great trust in them, we can infer that if any such cases should arise, they
would not hesitate to seek out the traditional leaders first, before going to the
conventional authorities. According to the five Mpanjaka questioned, the conventional
authorities would apply the written texts and legislation, and would therefore be more
rigorous and firmer as they often impose custodial penalties. With the indigenous legal
system, on the other hand, the offender and his family hope to sort things out by
“taboo-lifting”. They hope to come to an agreement with the survivor's family who will
doubtless not dare to bring the offender to justice for fear of destroying the societal
link. A fokontany leader in the town of Mananjary admitted that if he were a survivor, he
would not dare to bring the abuser to justice and have him put in prison, even if the
crime were as serious as sexual abuse/violence. He said that one should always opt for
traditional solutions such as "ala-fady". He also said that this argument particularly
holds when the abuser is not a stranger to the "Tranobe" (this declaration by the
fokontany leader is not in answer to the questionnaire on which this study is based, but
comes from a discussion outside the interview.
Note, however, that the traditional leaders would not be willing to give offenders the
benefit of an agreement or "ala-fady" when there has been sexual abuse/violence as
this crime is virtually inexcusable and no traditional punishment, even being turned out
of the Tranobe, is a sufficient penalty.
From the Carers and Stakeholders respondents, only four of the 20 people stated that
they believed that traditional leaders were involved in cases where children with
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disabilities had been sexually abused. However there were only two that said that they
had no involvement and 10 people replied that they were not sure.

Perceptions of disability and sexual violence
Common words to describe sexual violence
Personal
Carers
Testimonies
Stakeholders
Power dynamics
7
15
Force
4
3
Lack of consent
2
5
Power
7
Threat
1
Physical
contact
with
penetration
8
13
Sex
7
13
Unmarried sex
1
Physical
contact
without
penetration
7
2
Kissing
1
Inappropriate touch
4
1
Violence
2
1
Non physical contact
0
0
Other
2
6
Lack of compensation
1
Exploitation
1
Involves children
1
4
Did not answer
1

and

Study on sexual violence against children with disabilities in Madagascar was described
by the social researchers to be “risky and innovative”. Similar to Burundi, the
researchers felt that asking specific questions on anything relating to sex was
extremely sensitive and went “against the social codes of appropriate conduct”.
Sexual relations towards minors is completely condemned, the definition of a ‘minor’ is
before a child reaches puberty. This is usually indicated by breast for a girl and
moustache and build of boys. This definition obviously conflicts with the Project’s which
falls in line with the UNCRC. However the researchers were aware of such and tried to
promote answers that were consistent with the Project’s methodology.
The most common definitions of sexual violence between the carers and stakeholders
involved the use of power or control and additionally actions involving penetration. It is
interesting that the definitions provided by the Personal Testimonies also include
actions that involve physical contact without penetration, compared to very few people
stating this in the Carers and Stakeholders. Both of these groups failed to include any
reference to actions that have no physical contact, such as inappropriate comments,
pornography etc.
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Vulnerabilities
It is believed in Madagascar that traditionally life and death are not by ‘chance’ but that
the Zanahary and the ancestors oversee the destiny of human beings. For the majority
of Malagasy people, whether they are from urban or rural areas, they will bring up
concepts such as the tsiny (the negative consequences of a mistake) and the lahatra
(destiny) when trying to explain disability. Women are considered to be at the origin of a
disability as they are the ones who bear children. If a woman has made a mistake she
will have to pay and it is her offspring who will bear the scars. The husbands generally
will not feel responsible and it can even be used as a justification for divorce. It is for
this reason, to conserve family ‘honour’, that people with disabilities, especially those
who have intellectual impairments are hidden and often locked up.
According to the head of an institution for people who are blind (Toby FLM), blind people
are considered in that region to be dead individuals “olo-maty”, who are useless. They
remain a burden in the families of rural areas. Children that are in training in Toby FLM
were left there by their parents, almost to get rid of them. In many cases, the families
do not pick them up for the holidays and it is the centre’s staff members that have to
take them home.
19/20 people from the Carers and Stakeholders felt that children with disabilities were
more vulnerable to sexual violence than children without a disability, with most feeling
that children with an intellectual disability were more at risk of being sexually abused
than those with a physical disability. It is hard to ascertain why this is exactly the case
however two possibilities are that this was the most prevalent impairment in the
services where these people work and as the overall data has demonstrated, it is the
people with an intellectual impairment that is most likely to be abused within the
community, making their cases more visible.
The data collected from the legal personnel also confirmed this. Only three legal
interviewees stated that there is no difference between case-reporting on sexual
violence between people with and without a disability. The remaining 16 believe that
“people with disabilities are much more vulnerable” as stated by a male police officer,
as it is “easier to trap people with mental disabilities, and those with physical
disabilities have less strength to resist violence” (male director). There is also
recognition that people with disabilities report fewer crimes.

Availability of services
Most of the Carers and Stakeholders were not able to name any government initiatives
working on sexual violence including children with disabilities. For both the government
and non-government organisations that were named, none exclusively focus on the
sexual violence of children with disabilities. The Government of Madagascar was
reported to have a 5 year Action Plan on sexual violence, which is will into the second
half. As of yet, it was reported that the Government has yet to demonstrate starting
any of the strategy developed.
When the project team in Madagascar were asked to identify psychological services that
would be able to support them if people were retraumatised during the Personal
Testimony questionnaire they struggled to identify any. Only a few professional
psychologists work in Madagascar and these are within the capital city and provide only
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for fee paying clients. It was also evident from the responses in the Carers and
Stakeholders analysis that even the professionals interviewed did not have a clear
understanding on the need for these services as people felt that this support could be
obtained from one’s family circle, religious individuals or charity organisations.
Considering this is the case, the perceptions and responses from the communities and
families towards the survivor and their actions towards the perpetrator is essential for
the long term support of the survivors.

OUTCOMES
Survivors
Family and community response
The people who reported they received family and community support were certainly
the people who tended to have better access to medical and legal services. However
many families were divided, especially when the perpetrator was reported to be one of
the family members. For example one lady refused to denounce her husband as she did
not want to worsen the situation and bring further social shame and the potential loss of
family income.
The support of the mother came up very strongly within the legal data. One of the legal
respondents commented “I’ve noticed that it’s mainly the women who bring complaints
and very rarely the men”. This occurrence can perhaps be explained by custom and
tradition “... in Madagascan law, the husband is head of the family. In Madagascan
custom, the father is the first to be affected by the dishonour of a daughter”.
Nearly half of the survivors in the Personal Testimonies reported that they did not tell
anybody when the abuse first occurred. Only a couple of people reported disclosing the
abuse immediately by will. One was due to complete anger towards the perpetrator
(who was her brother) and another of the survivors was able to tell her parents because
they had already talked about sexual violence after one of her friends had been abused
by some teachers and it was discussed in the media. However a few people reported
having to disclose the situation only after their menstruation had stopped.
The people, who did inform somebody, told their parents and/or their brother or sister.
Only one person told a friend when she was pressed by this person to tell her what had
happened due to her friend being aware of behavioural changes of the survivor.
The response of the family was mostly to get help and make the abuse stop. However
there were a few cases where they were teased, blamed or punished for the incident.
One girl reported being teased by her father and sister, however it was her brother that
assisted her in getting medical and legal support, the only testimony by a male also
demonstrated that the survivor was ridiculed and called names by members of the
community.
From the Personal Testimonies, it was evident that the perpetrators who received some
sort of punishment (such as paying financial compensation or being reported to the
perpetratorities) it was mainly for the survivors who had strong community support.
Those who reported their community found out about the abuse (six people in total)
mainly felt that the community was supportive in getting help and stopping the abuse.
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However it should be noted in one of the circumstances where the girl fell pregnant, the
community felt that this was a positive outcome as she would be more economically
secure as she got old.
It was also demonstrated that communities were also divided in their support. For
nearly half they reported that they felt supported by their community. The community
assisted with the reporting of the perpetrators to the authorities and in one case even
encouraged the mother to talk on the radio to bring awareness to such violence against
children with disabilities. However, similar to the family, even if people were to condemn
the actions of sexual violence against children with disabilities, it was evident that many
refused to take further action. It was evident that one neighbour of a girl who was raped
by her uncle took it upon herself to ensure that further abuse was not committed,
however was not willing to come forward and report the case to the authorities . It was
mentioned in other cases that people although denounced such actions of violence
refused to attend court hearings as witnesses.

Access to services
Nearly all of the people in the Personal Testimonies reported that they did not inform
any professional support services. Two people reported receiving medical support and
another one conventional legal support. It was difficult from the data to really
determine who received medical services and when. However it appears for most they
did not receive any services at the time of abuse, but more as a result of falling
pregnant. Of those who received services it was felt that the health professionals
reacted positively. This was not only at a medical intervention level, but they also
provided them with the proper certificates and encouraged them to seek legal support.
Within the raw data only one person reported accessing conventional legal services,
however the outcome for perpetrators indicate that many more people found
themselves facing law enforcement agencies. This raising the question whether
survivors presented to the police and/or courts themselves, or if they were represented
by members of their family or community it was unclear in the testimonies.
The most common reason provided by the Carers and Stakeholders on why holistic
support services are not accessible for children with disabilities is because there is lack
of information for children and their families on the existence of services and the
expectations of what the services have to offer or how they work. A legal respondent
commented that ‘access to information following outcome of cases and ignorance of
procedure are the main problems’ for people not accessing the legal system. The
majority of legal respondents felt that people with disabilities were treated in a similar
manner to people without a disability (which in itself is a concern). People thought that
the real issue was that people don’t make complaints and that is why the legal system
does not support children and their families with a disability.
The main reason cited by the respondents in the Carers and Stakeholders for why
holistic support services did not meet the needs was based on services not providing
follow up for the survivors nor do they prioritise such cases. One male layer felt that
there were legal and social professionals available to help deal with cases of sexual
violence against children with disabilities, albeit in ‘insufficient numbers’. These so
called ‘experts’ however are not always sufficiently trained or have the requisite skills
to work with people with disabilities. As one male police officer recounted, “It is a real
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problem. The cases has been presented before me… we had not had a translator… we
were not trained in sign languages, and we do not know how to choose a translator”.
The presence of a social worker or psychologist throughout a court hearing, or process
implicating a child with a disability is rare. Only three out of 19 legal respondents
interviewed reported that social workers were available to assist the survivor through
the legal process, and a female judge also highlighted “the incompetence of some social
workers”. The legal Case Law available from Madagascar supports this, stating “there
was no psychologist or social worker present to help the child survivor during the trial”.
Further, in Mananjary, a traditional leader asserted that they “do not work with social
workers”.
Ignorance surrounding people with disabilities and their legal rights became evident
throughout the study, highlighting the generally negative attitude that is felt towards
them. For example, most of the people interviewed for the survey were not aware that
abused children are able to bring a complaint themselves. It seems that even if legal
assistance is available, it is not widely known by the public. A Case Law report highlights
that although a family could not afford a lawyer, they did not ask for legal assistance.
This is why it was maintained that legal assistance is very little known in Madagascar.
This may explain why for another case, the defendant was represented by courtappointed counsel, (while) the mother (the plaintiff on behalf of her daughter) had no
lawyer.
It is also important to note the attitude of the survivor towards the legal professionals.
The study revealed that for six out of 30 respondents, they felt survivors felt fear
towards the respective legal professionals. This is an alarming figure as it suggests the
survivors do not feel comfortable communicating with those who can help, which could
be a potential reason for survivors not to report the crime.
In addition, 80% of the legal respondents had not received training on how to include
people with disabilities into their services. Out of 19 interviewees, two could
communicate in sign language, and 5 had access to external sign-language experts, but
again, it was noted that this was often in insufficient numbers. This highlights the
difficulties accessing legal services by individuals who are hearing impaired.
However it was evident that it was often the attitudes of individuals within the court
system, rather than the procedures itself that failed survivors. In one legal case, a
young girl who had been raped attended the preliminary hearing but “not knowing how
to deal with her, the Assistant Public Prosecutor did not question her. The case was
referred to the Criminal Court. The Assistant Public Prosecutor told the mother that
there was no need for her daughter to attend the hearing.”
Other cases support the notion that sexual violence survivors with disabilities do not
always get to defend themselves, which can lead to the case being dismissed due to lack
of evidence. For another case, the accused confessed to the police during the
preliminary investigation and admitted the facts throughout the procedure, there was a
medical examination report on file and there were witnesses, “however, the survivor
never named her attacker. In fact the survivor was never questioned by the authorities.
She didn’t attend the hearing.” Fortunately, this did not affect the outcome of the case,
the accused was found guilty of rape and sentenced to prison.
On the contrary, some comments indicated an encouraging attitude. For example, 50%
of respondents believe sentences imposed on offenders are too lenient. Furthermore,
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the majority of those interviewed were adamant that existing laws need to be reinforced
and special provisions need to be created to address cases involving children with
disabilities. A local traditional leader believes that “the sentences given must be
proportional to the damage to the survivor. The perpetrators of sexual crime on people
with disabilities deserve life sentences”.

Perpetrators
Outcome for perpetrator Personal Testimonies
Convicted 21

1

Convicted then released 22

2

Juvenile centre

1

Left community

1

Paid financial compensation

1

Nothing

5

Did not answer

3

The data from the Personal Testimonies demonstrate perpetrators enjoy impunity from
the law. Even those who were reported to the legal authorities and convicted did not
need to serve their sentence and are living freely within the community. This is backed
up within the legal data where it was stated “The Court simply acquitted both the
accused… due to the long interval between the occurrence of facts of which the
defendants are accused and today’s hearing, contradictory statements have been
revealed during the proceedings, all the more so as the survivors are handicapped,
being deaf and dumb… there is no irrefutable evidence”. When questioned about the
percentage of cases that go to trial, responses from the legal respondents varied a
great deal. The majority did not know a figure and were not willing to estimate. Of the
remaining three respondents, a male police officer believed it to be around 80%, while a
male lawyer stated that it was “20%, perhaps less in reality”. Most frightening, was the
response of a male trainee lawyer who said, “about 30% can’t be bothered to go before
a court”. The varied responses indicate that figures are not available regarding the
number of cases that go to trial and reflect cynical attitudes that exist towards people
with disabilities.
The lack of on-site investigation is cause for there to be a lack of evidence, which can
ultimately lead to the acquittal of a perpetrator. In the cases examined, the police
rarely, if ever, carried out on-site investigation. This was partly due to a lack of
equipment. Currently in a partnership with the “Gendarmerie Française”, the
Gendarmerie is now supplying the autonomous provinces with criminal research
equipment.

21
22

Did not mention if conviction was jail time and if whole sentence was served.
Convicted within a court.
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C. MOZAMBIQUE
SAMPLE GROUP

•
•
•
•

29 personal testimonies from adults with disabilities who experienced sexual
violence as children
12 Carers and Stakeholders who were either personal carers of children with
disabilities and/or professional workers (profiles outlined in the
methodology)
30 law enforcement and legal personnel were interviewed
Case law

Of the 29 personal testimonies, 18 were female while 11 were male. This was an amazing
achievement for the study team in Mozambique. The number of people who reported
having the following disabilities: 19 physical disabilities; seven intellectual disabilities;
and three a visual disability. Of these, the majority reported having some sort of formal
education, seven people reported going to primary school, 15 secondary school and 4
people had a college/university degree. In relation to the marital status, only one was
married, 19 were single, and 9 were living with a partner in union. 18 of the people had
children, 4 people stated that they did not have any and 7 did not answer the question.
As previously mentioned, the Personal Testimonies was a retrospective study of adults
with disabilities who experienced sexual violence as children. It is acknowledged that
only having 29 participants does not allow the study to make broad statements on
where children with disabilities may be more or less vulnerable to sexual violence.
However this chapter will describe the main overall findings on the situation and
environment surrounding the incidents reported in the Personal Testimonies.
Most (20) of the survivors reported being sexually abused between the ages of 10-15
years with the average age being 14 years old.

Relationship to perpetrator
Step/father
Immediate family
Extended family
Known person
(friend/neighbour/colleague/student)

2
2
9
8

Teacher
Priest
Stranger/unknown

1
1
8

Location of abuse
Home
Neighbour/friend's house
Another house
Institution
Community (street/field bush)
Church
Other

12
7
4
2
4
1
1
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How often
Once
Many times same perpetrator
Separate incidents different
perpetrators

Residence as a child
14 Rural
14 Urban
1 Immediate family
Extended family
Residential Institution
Other
Did not answer

9
20
13
3
2
3
9

A total of 12 people were interviewed for the Carers and Stakeholders questionnaire. Of
these people interviewed, four were community leaders/representatives, one was a
relative of a child with a disability, two were carers, one a teacher and four did not
provide any information on their professional status. In relation to their profession or
type of professional activities, 50% were public officers (national government) and
50% were national NGO’s and grass-roots community workers including organisations
for people with disability.
The legal respondents consisted of 7 Judges (4 female and 3 male), 4 Prosecutors (2
female and 2 male), 7 lawyers (3 female and 4 male), 3 Polices (2 female and 1 male), 2
Paralegals (1 female and 1 male), 2 Community Judges (1 female and 1 male), 2 Local
Leaders (2 male) and 3 others professions and community status. 17 of the interviewees
specialised in criminal law (9 female and 8 male); 15 worked in family law (10 female and
5 male); 4 of interviewees specialised in Disability Rights (2 female and 2 male); 9 of
interviewees specialized in Human Rights (6 female and 3 male); 10 of interviewees are
specialized in Child Rights & Child Protection (6 female and 4 male) and 6 of
interviewees (1 female and 5 male) are specialized in other areas of law that could be
pertinent to the study (civil law).

Education history of legal respondents:
•
•
•
•
•

18 out of the 30 interviewees had graduate degrees/diplomas (10 female and 8
male)
1 interviewee did a post graduate (male) 1 interviewee had a masters (male)
6 interviewees had with medium level corresponding to 12th grade (4 female and 2
male);
2 interviewees with basic level corresponding to 9th grade (male)
2 interviewees had primary level education corresponding to 4th grade (1 female
and 1 male)
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COUNTRY CONTEXT
Historical context
Basic Facts of Mozambique
Human Development Index 23

165

Estimated number of people living with a disability
(calculated as 10% of population) 24

2,294,885

Percentage of the population aged 0–14 years

50%

25

Mozambique was a Portuguese colony for 500 years, and gained independence on 25
June, 1975. Portuguese is the official or administrative language, but there are 16 local
languages, differing from province to province. The country has 128 districts of which
some are municipalities, and 11 provinces namely; Niassa, Cabo Dlgado, Nampula,
Zambezia, Tete, Manica, Sofala, Inhambane, Gaza, Maputo province and Maputo city.
The capital city of Mozambique is Maputo city found in the extreme Southern part of the
country. The study was carried out in the Maputo city and Maputo Province.
Mozambique adhered to the African Decade of Persons with Disabilities from 1999 to
2009. It represented an important opportunity for the Government to join with civil
society to promote the rights of children with disabilities in Mozambique. The Plan of
Action for the Decade, adopted in July 2002 (finish date is 2012), aims to achieve the
full participation of persons with disabilities in Africa, ensure their equality and develop
their full capacity. Objective 5 of the Plan of Action refers specifically to the promotion
of special measures for children, young persons, women and the elderly 26.
Mozambique became independent in June 1975 and has had (3) Constitutions of the
Republic 27, the first in 1975, the second 28in 1990. The second constitution introduced
the system of democratic law and ordered the execution of first multi-party elections in
1992, and the third constitution was introduced in 2004 and is currently in force since
2004.
The Mozambican judicial system still suffers the effects of the constant political change.
One of the striking phenomena in the Mozambican judicial system was the closure of the
law faculty from 1983 to 1987, because of the ruling party’s alleged doubts about the
political ideology of students trained by the law faculty. This closure created a severe
shortage of legal professionals, as many legal personnel were Portuguese they fled the
country shortly before independence. This explains that Mozambique has, even today,
judges and prosecutors without higher education, as some of our interviews will
illustrate.
Another relevant phenomenon is the issue of legislative output which has focused very
much on the political interests of the moment, privileging the creation of legislation that
http://hdr.undp.org/en/statistics/
https://www.cia.gov/library/publications/the-world-factbook/index.html
25
https://www.cia.gov/library/publications/the-world-factbook/index.html
26
Plan of Action.
27
First Republic Constitution of 1975.
28
Second Republic Constitution of 1990.
23

24
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focused on the administrative organization of the state and the system of defence and
security of the country.
In recent years, the Government is beginning to show interest in matters relating to the
country's economic development such as the rights and liberties of the citizen. In the
2004 Constitution, the government began to legislate on matters concerning the rights
and freedoms of citizens and has created legal mechanisms that facilitate citizen access
and the enjoyment of these rights.
Mozambique is steeped in legislative reform. The Civil Code has undergone many
changes, the criminal code is under review and a lot of separate legislation has been
submitted to cover the deficit caused by those old laws and, parallel to this, many
international conventions have been adhered too; however, much work remains to be
done.

Legal framework
International agreement
Mozambique ratified the Convention on the Rights of the Child (CRC) in 1994 29,
reaffirming its commitment to the progressive realisation of the rights of all
Mozambican children, without reservations. All children have the right to protection
from violence, mistreatment, exploitation and abuse, including sexual abuse, as
enshrined in articles 19, 34, 35 of the International Convention on the Rights of the
Child 30. In recent years, the Government has translated this commitment into a solid
policy and legal framework for the realisation of children’s rights, with the development
of its second poverty reduction strategy (the PARPA II), the National Plan of Action for
Children and the Children’s Act 31.
In addition, Mozambique has ratified the African Charter on the Rights and Welfare of
the Child, the Convention for the Elimination of all Forms of Discrimination against
Women, the African Charter on Human and People’s Rights, and the Convention on the
Prohibition and Immediate Action for the Elimination of the Worst Forms of Child
Labour 32.
Mozambique signed the UN Convention on the Rights of Persons with Disabilities on the
30th of March 2007 and ratified it in late 2010. However, the country has 120 days after
it has ratified to physically present the ratified document to the United Nations. This
report has been written nearly 200 days post ratification and this process has not
happened. Therefore the current status of ratification is unclear. Regardless, as the
Convention has only been recently recognised by the government, there has been no
obvious change to the domestic legislation pertaining to disabilities.
In the legal survey, only 6 of the 30 interviewees spoke of the convention but had vague
knowledge of what it entailed, and some even were aware that is in the process of being
ratified, but have no objective and precise knowledge of its contents. From the
knowledge that they have from other conventions, they ensure that its ratification will
Convention on the Rights of the Child.
Ibid.
31
http://www.unicef.org/mozambique/pt/Sitan_(Full_version__Part_1).pdf
32
Convention on the Rights of the Child.
29

30
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have positive effect on the lives of people with disabilities, as well as to serve as a
source of inspiration and guidance for the creation of domestic legislation related to
this group of people.

Ratification of the CRPD … ”It was supposed to have an impact. Unfortunately, I think
people who have the power to legislate have no culture or sensitivity to legislate."
(female judge).
Article 18 of the Constitution of the Republic of Mozambique (2004 CRM) states that
approved and ratified conventions or treaties become effective as from the date of their
publication in the Government Gazette. Before publication, conventions or treaties are
not considered legal documents within the State of Mozambique. On the other hand, in
most cases it is not enough for the Convention or Treaty to be ratified by the
Government of Mozambique and published in the Government Gazette. It is necessary
that certain provisions in the Convention be converted into specific regulations of
internal law in order to become legal.
Of the 30 legal professionals interviewed, only 8 people, benefited from human rights
training and that was generally training that involved the Convention on the Rights of
the Child. All said that they would have liked more in depth legal training on the training.
The respondents had some knowledge of the legal instruments: Convention on the
Rights of the Child (CRC) and the Convention on the Rights of Persons with Disabilities
(CRPD) but it is important to take into account the fact that a large number of
respondents are not directly working within the area of human rights or the area of the
rights of the persons with disabilities because these specific areas of expertise do not
exist per se in Mozambique.
It is clear from the study that there was a lack of deep understanding of international
law. The legal professionals have little knowledge about the contents of international
conventions and make little or no use of them in their daily work. Many respondents
mentioned that it was not customary to cite provisions of international conventions
when they're working on lawsuits, even in cases in which the Conventions were ratified,
most contenting themselves with use of domestic legislation.

National legislation
The Criminal Code of Mozambique is the only legal instrument used for the assessment
of sexual crimes. The listed sex crimes are indecent assault, rape, violation and the
violation of minors under 12 years.
The Mozambican criminal code distinguishes between rape and violation. It calls rape
the “crime of violation” where the rapist uses seduction to sexually penetrate the
survivor, who has to be a girl over 12 years and less than 18. All other situations are
referred to violation whereby the violator does not employ seduction on a survivor more
than 12 years hence incurring a heavier sentence.
Of all of the sexual crimes defined in the penal code, the violation of minors aged less
than 12 years, presents itself as the most serious crime. Offenders receive a penalty of
between 8 to 12 years in prison. It should be noted that the concept and element of
sexual crimes as defined in the penal code, with the exception of the crime of indecent
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assault, must involve illicit intercourse (contact of sexual organs) between the parties.
53,3% of the legal respondents could identify the current domestic law pertaining to
sexual abuse, sexual violence. 30% of the legal respondents believe that the current
legal system provides sufficient legal protection to children with disabilities. As such,
they do not think there is a need to create specific legislation for people with
disabilities. For this group of respondents the existing law is sufficient and seeks that
the legal professionals implement the law as opposed to creating new legislation.

"The situation is similar or maybe worse. Because people with disabilities have little
value in the eyes of society and family" (female judge).

Legal definition of the four sex crimes under the Penal Code:
Indecent assault (article 391 of the Penal Code)
"Any attack on the modesty of a person of either sex, which is committed with violence,
either to satisfy lustful passions, whether for whatever reason, shall be punished by
imprisonment."
Rape (article 392 of the Penal Code)
"He who, through seduction, rapes a virgin woman aged between twelve and 18 years,
can receive a prison sentence of between two and eight years."
Violation (article 393 of the Penal Code)
"He who has illicit intercourse (which is not seduction) with any woman against her will
and, uses physical violence, intimidation, or fraud; or with a woman finding herself
deprived of the use of her senses, commits the crime of rape, and will have a term of
imprisonment of between two and eight years. "
Violation of children under twelve years (article 394 of the penal Code)
"He, who violates minor less than twelve years shall receive a prison sentence to
imprisonment of between eight to twelve years."
Disability
In Mozambique there is no special legislation for children with disabilities. They are
treated the same as children without disabilities. Many of the interviewees justified this
by reference to Article 35 of the Constitution of Republic 33, which states:
"All citizens are equal before the law, enjoy the same rights and subject to the same
duties, regardless of color, race, sex, ethnic origin, place of birth, religion, education,
social position, marital status of parents, profession or political choice. "
Because of this constitutional provision (which dates back to the first Constitution) the
legislators have not created new legislation pertaining to persons with disabilities. This
has influenced and conditioned the legal behaviour and attitude of legal professionals
towards persons with disabilities. The legal professionals do not differentiate between a
disabled person and a non-disabled person. With the adoption of multiparty political
33

Art.35 of Third Constitution of the Republic – 2004.
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system in 1990, the Mozambique government has begun to “feel a concern to value and
protect the rights and liberties of the citizen, including the ones of disabled person” 34
Since then, there has been a shift by the government and civil society to try and protect
the rights of persons with disabilities through the creation of associations of people
with disabilities. Article 76 of the CR 1990 and article 52 of CR 2004, established the
freedom of association as a constitutional right 35.
There has been a significant evolution in terms of interest in the valuation and
protection of citizen's rights, including rights of people with disabilities in the three
Constitutions of the Republic of Mozambique. While the first (2) two constitutions of the
Republic did not mention the rights of persons with disabilities, the third Constitution of
the Republic, refers to their rights in articles 37, 121, paragraph 2 and 125 36 where it
advocates the need for special protection by the family, society and the state.
This constitutional evolution has determined that the recent legislation on rights and
freedoms of citizens incorporate provisions that provide special treatment for people
with disabilities. Examples of this are article 11 of Law N º .29/2009 37; article 4, article
17, paragraph 2 of Law Nº. 7/2008 38; a) of article 5 and c) of paragraph .1 of article 20
of Law Nº 6/2008. 39
Despite the legislative changes, the behaviour and attitude of legal society regarding
the person with disabilities remains, as one judge put it, of “indifference and
insensitive”.

Conventional and Traditional Legal Systems
Most legal professionals argued that the conventional method appears to be the most
appropriate mechanism for resolving issues relating to sexual violence. They felt that
the conventional system addressed the rights of people with disabilities as one male
judge mentioned “it offers better conditions to guarantee justice (pay fines and
damages)”.
However, some of the respondents were divided in their opinion of both systems, many
opting to see the advantages and disadvantages of both legal methods.
The first group of respondents, about 60% of the 30 respondents interviewed indicated
that the conventional method is more advantageous because it is efficient and more
suited to resolve such issues of sexual violence within the community. The conventional
judicial process requires knowledge of the law and “guarantees a correct determination
of sanctions to apply to the offender and is assisted of coercivity and the public force
which help in the process of enforcement of sentences” (male lawyer).
A second group, about 23% of the 30 interviewees argued that both systems are
appropriate depending on the specific situation of those involved. Survivors of sexual
abuse and sexual violence who live in the city opt for the conventional system. However,
Ibid.
Ibid.
36
Third Constitution of the Republic 2004.
37
Law Nº 29/2009 of September 29 - Law on Domestic Violence committed against women.
38
Law Nº 7/2008 of July 9 - The Promotion and Protection of the Rights of the Child.
39
Law Nº 6/2008 of July 9 - Law of Trafficking in Persons, especially Women and Children.
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“for survivors of sexual abuse and sexual violence living in the community without
academic instruction, without knowledge of their rights and procedures to address an
issue or complaint, the traditional system it is better”.

Perceptions of disability and sexual violence
Mozambican society is composed of a double social system (matriarchy in the north
and, patriarchy in the centre and south) but generally speaking there is a strong macho
society. All interviewees agreed that sexual violence is a crime. Marital rape is not
considered a crime under Mozambique law hence many women are subjected to
domestic violence and do not report it. It is important to note that in some rural areas
sexual violence is tolerated and is not censured by the community at large. However it
is important to clarify that even in urban areas where trained and educated women
professionals live, many do not admit to the existence of sexual violence within
marriage (and other relationships).
Common words to describe sexual violence in Mozambique
Carers and
Personal
Stakeholders
testimonies
Power
13
Force
4
Lack of consent
6
Take advantage of
1
Threat
1
Vulnerable
1
Physical contact with
penetration
7
Rape
2
Sex
5
Physical contact without
penetration
3
Inappropriate touch
1
Physical Abuse
1
Violence
1
Non physical contact
4
Inappropriate comments
Psychological
1
Looking at a child's private
areas
1
Not exclusive of penetration
2
Other
3
Bad
1
Can include boys and girls
1
Lack of enjoyment of sex
1
Do not know
Violation of right
Creates harm
Did not answer

23
14
8
1

24
5
19
2
2

1
1

7
1

3
1
1
1
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The majority of people interviewed from the Personal Testimonies and the Carers and
Stakeholders described sexual violence to be an act involving penetration and that was
imposed on somebody against their will. It is difficult to analyse the data in terms of
gender due to the uneven distribution of the sample group, however it was noted that
women were more inclined to use descriptions that involved force and obligation
compared to their male counterparts. It is interesting to note that the level of
education, professional and social status of the people interviewed made very little
difference to the definition. Even when asked specifically about incidents describing
abusive situations, there was consistency when discussing actions involving
penetration; however the answers varied in regards to inappropriate touch or no
contact actions such as verbal abuse or showing of pornographic material. This has
implications on whether people will report on sexually violent acts that do not involve
penetration, but additionally how families, communities and professionals will respond
to actions that do not involve rape.

Vulnerabilities
Cultural attitudes and poverty increase vulnerability
People with disabilities in Mozambique face discrimination and exclusion at nearly every
level of society. 11/12 of the respondents in the Carers and Stakeholders assessment felt
that children with disabilities were at a much higher risk of experiencing sexual violence
than children without a disability. A few people reported that this was due to them not
being able to physically defend themselves and also being more at risk of people taking
advantage of them.
Evidence from two of the male survivors in the Personal Testimonies reported that they
experienced sexual violence (both by female perpetrators) due to the influence of
traditional healers. For example, one male with a physical disability reported being
propositioned and inappropriately touched by a lady when he was 13 years of age
because “the healer (curandeiro) told her to have sex with a person with a limp so she
could get married again”. In another case, a man with a physical disability reported that
when he was a child, on the advice from a traditional healer, “... a lady who had just had
an abortion invited me to have sex, she wanted to purify herself”.
Furthermore, is evident from the data collected that children with disabilities do not
have the same access to opportunities, due to their disability, as their siblings. Not one
of the people from the Personal Testimonies reported that they had never been to
school (2 people did not answer this question) which was significantly higher than the
other countries studied. However, most specifically mentioned not having the
opportunity to complete their education, and were left at home alone whilst their
siblings went to school. This lack of opportunity to go to school was one of the major
factors that lead to the isolation (being left at home alone) and one of the factors that
leads to invisibility from the community. A male judge described that their lack of
access to schooling not only compounds isolation, but also means that people with
disabilities have inadequate information on their rights, services and systems. For
example, all the police interviewed noted that the children with disabilities, with whom
they had worked and experienced sexual violence, did not understand what was going
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on. Another male attorney stated that he had considered providing outreach
programmes to children with disabilities in order to educate them due to their illiteracy
and lack of information available to them.

“I lived with my parents and an uncle and my two brothers and I was the oldest.
When my parents left for work and because I was not going to school anymore,
because they did not enrol me, my uncle would call me to his room and tell me to
take my skirt off and he would tell me he would buy me a dress and then he would
touch my vagina.” A lady reported being repeatedly raped by her uncle at 15.
Unfortunately it is not only people who do not have the opportunity to attend school
who are vulnerable but also going to school also placed many of the children
(interviewed as adults) at risk. Four people described how they were attacked and
raped, some multiple times, when walking home alone from school by strangers or other
community members known to them.
Participants within the Personal Testimonies also demonstrated that their decreased
social value often made themselves and their mothers dependent on other families or
stepfathers for additional financial security. It was this dependency that not only made
them vulnerable to sexual violence, but additionally created impunity for perpetrators
as it was less likely that there would be any sort of intervention to stop or report the
abuse. Within the Personal Testimonies people described either being left within the
abusive environment when violated by the head of the household, or were sent away
(such as to the grandmother’s house) rather than confronting the perpetrator and /or
receiving medical, psychological and/or legal support.

“… she did not believe me, said I was wrong, she defended her husband and said I was no
good because I had no consideration for someone who took in a woman with a disabled
child, even my father walked out on us and now I was making things up about my
stepfather, she hit me and started to lock me in the house. I felt very bad because I
thought she would believe me, help me and protect me but it all happened the other way
around.” A lady with a physical impairment who was raped repeatedly by her stepfather
from the age of 14 years.
As previously mentioned, invisibility is another vulnerability factor for children with
disabilities. There is very little data on children with disabilities in Mozambique. There is
no thorough data on the number of children living with disabilities in Mozambique. The
data on disability in general are described as ‘frail and inconsistent’. The Household
Labor Force Survey (known as IFTRAB — Inquérito Integrado á Força de Trabalho)
indicated that 1.6 per cent of the population had some form of disability, slightly lower
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than the 2.6 per cent indicated by the national Population Census in 1997. 40 However
this has been challenged by many organisations and people living in Mozambique due to
the high infant and child mortality rate. Without any reliable statistical information and
the lack of data collection within services, the specific vulnerabilities of children with
disabilities are not made known. It has been evident from the study that people rarely
consider children with disabilities within the child protection and disability sectors alike.
The in-country team in Mozambique has had many inquiries and reports from many
people of being surprised that this issue exists. These inquiries made by many within
the Ministries, services and general public has demonstrated that sexual violence
against children with disabilities rarely gets considered.

Availability of services
In spite of the progress noted in the development of Government policy and planning
instruments, the reach of services aimed at preventing violence and exploitation of
children remains limited. 10 out of the 12 people interviewed in the Carers and
Stakeholders questionnaire reported that they were aware of government initiatives
that had the mandate to work on the protection and support of children with disabilities.
The respondents mainly cited:
Ministry of Home Affairs Ministry (Police Stations) - Special Unit in the Police for the
protection of women and children
Ministry of Women and Social Welfare
Education sector.
The roles of these organisations included the dissemination of child protection policies,
training of communities and the promotion of child rights. The Special Units for women
and children are focusing on domestic violence and provide counselling and advice for
survivors of such (it should be noted that the unit in Maputo was visited during this
project design and they reported having never received an individual case involving a
person with a disability). Within the education sector, respondents in the survey were
under the impression that children were provided with information on the risks and
consequences of sexual violence. This is an interesting point as little evidence was
demonstrated on this when analysing the definitions of sexual violence.
The respondents from the Carers and Stakeholders had very little specific knowledge on
service providers that support children with disabilities who have experienced sexual
violence outside of the mainstream hospitals (for medical support) and the police (for
legal support). They reported that Save the Children (who were responsible for the data
collection in Mozambique) and Human Rights League were able to provide legal
assistance (which is not the case for Save the Children). They also concurred with the
information from the Personal Testimonies and the legal respondents that traditional
leaders play a very small, if any, in sexual violence cases. Only 3 of the 12 people
thought that they might play a role, however no specific information was provided on
how.

40

http://www.eldis.org/fulltext/childpoverty_Moz.pdf - page 209.
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From the respondents in the Legal Questionnaire and additionally the Carers and
Stakeholders questionnaire, people reported that there were legal services available for
children with disabilities who had experienced sexual violence; even if it was only local
police services. However it was widely acknowledged that even though these services
existed, children with disabilities face certain barriers that prevent them from accessing
these legal services. Respondents highlighted issues concerning a lack of education, as
many are illiterate, lack of knowledge about their rights, lack of financial resources and
a reliance on others as the main barriers of accessing legal services. A female attorney
argued that the conventional system only helped “people who live in cities or have
reasonable education and training.” These barriers could explain why respondents noted
that there were fewer cases reported by people with disabilities compared to without a
disability. A female attorney explained the lack of access to services, ‘It is
understandable, since the disabled are people limited... and often rely on others to take
a particular attitude’.
It was also cited that the lack of services was not the problem, however the awareness
of these services to people within the community. 20% of the legal respondents argued
that “the poor (children with disabilities) do not even know what services exist and how
to access them”. 41 They state that that the priority is not the scarcity of such services;
it is more on how to inform the people within the disability community of the actual
existence of such services.

“People with disabilities have problem accessing services” and "… because if you do not
have access to services, their problems are hardly known" (female judge).
Barriers reported by legal respondents when working with children with a disability:
•
•
•
•
•
•

Late reporting of the sexual violence offence by the survivor which creates
problems of medical proof and evidence at court level
Communication difficulties combined with the lack of sign language experts
making case reporting and expert testimony difficult
Primary contact done through the intervention of close relatives hence little
direct contact with the survivor which brings with itself other issues
(particularly if the perpetrator is a family member)
Lack of training on disability issues which leaves the legal personnel ill
equipped to deal with the individual needs arising from survivors
Absence or shortage of trained personnel in the legal institutions that deal with
issues of people with disabilities
Shortage of trained medical personnel in the medical system familiar with
stringent requirements of the conventional legal system

However, most argue that even if the services available are made aware to the children
with disabilities, there is still an issue on the level of services available. The judicial
system is lacking in resources and therefore the legal facilities that would possibly
41

Refer to fn 52 (police).
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encourage persons with disabilities to bring their case to court level. Since the
assistance and support of people with disabilities by specialists (social workers and
psychologists) as well as by technicians trained in disability rights (translators, sign
language experts, lawyers, etc.) does not exist, there is a simply no incentive for people
with disabilities to push for a conventional legal resolution. This does not even address
the issue of physical access of the legal and law enforcement buildings which is
currently appalling as there are no ramps to facilitate access for wheelchairs users,
toilets suitable, etc.).
All of the legal respondents (Judges, Prosecutors and Lawyers) said that there are no
access facilities available for people with disabilities within the court system. Most
respondents from the Legal questionnaires also reported issues concerning their
interaction with survivors with disabilities.

Legal process
Under Mozambican law, once a case is reported to the police the survivor and the legal
process is instigated, the survivor or their family is not allowed to withdraw the
complaint and close the case. This is significant and quite different to many of the other
countries where it was often the influence of families and communities that encouraged
survivors to drop a case. For this reason, the act of actually reporting a case has serious
implications for both the survivor and the perpetrator. It is vital that a case is reported
within 72 hours to ensure adequate medical evidence is available. From the data it was
evident that most cases were reported over one month after the incident occurred.
All of the legal respondents interviewed confirmed that medical information is
important and it is essential to produce a medical report so that it can be used in legal
proceedings. The onus of proof is on the survivor so the medical evidence produced can
be the sole determining factor on the positive/negative outcome of the case. The
respondents admitted that this “dogmatic framework of proof that is required to carry
the conviction of an agent of this type of crime” needs to be reassessed as it usually
goes against the survivor.
The system of obtaining medical evidence is not really clear and creates confusion for
many survivors. Many are unaware of the process to follow and many lose interest even
at the police station stage. The medical report needs to be produced by qualified
medical staff and that is simply not the case in Mozambique. Despite free medical
healthcare, it fails to effectively address the problems of sexual violence in rural
communities as the healthcare network is insufficient. There is a lack of specialised
technical staff to examine the survivors.
It was also reported that medical staff often also lack knowledge and understanding of
the legal system’s requirements and even when they do produce reports the cases are
dismissed on grounds of “insufficient evidence”. As the evidence is considered
inadequate by the courts.

“When the cases involve children, the hospital requires the survivor to open the legal
process. The survivors do so but, nothing happens to the rapist. After several and
stressful trips to the police station the cases are closed”. A Régulo.
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Traditional Leaders
The headman/woman (régulo) is a traditional leader and is considered to be the
authority of the community. The régulo is a traditional leader who inherits their role
within the community by family succession. They are accepted and recognised by the
community without objection.
He/she is responsible for dealing with all matters pertaining to the community with the
exception of such serious crimes such as homicide. In addition to the régulo, there also
exists within the local authority, local leaders who are usually elected by political and
administrative power. The traditional leader (régulo) works in coordination with the
local leader (secretary of the neighbourhood) who are appointed by the government or
are chosen by the community.
In general, the relationship between these two leaders (local and traditional) is good but
as there is no one clear legislative definition/clear distinction about their respective
roles the lack of clarity can sometimes create misunderstandings between them and the
community. Both the régulos and the local leaders can work on community affairs but
the issue of land is reserved exclusively for the local leaders.
Out of the 29 cases reported in the Personal Testimonies, not one gave any indication
of using traditional leaders at any time (and it was a question specifically asked). Even
the respondents in the Carers and Stakeholders on a whole did not know of any specific
involvement. Out of the five traditional and local leaders interviewed (four male and one
female), three admitted to having had some experience of sexual violence cases
involving children with disabilities.
The traditional leader has the authority to assess and make decisions concerning the
perpetrators of sexual crime that range from:
a fine and/or compensation
marriage of the offender with the survivor
community work
expulsion of the violator from the community
deliver an animal such as goat
cleaning the house of the survivor
the expulsion of the violator from the community
the transfer of the offended family to another town by own decision, but not
very frequently 42.
In the survey, while the majority of legal professionals favored the conventional system,
interestingly 13.3% of the 30 respondents argued that the traditional method is better
for the following reasons:
As many of the survivors are uneducated and live in poor communities it is
easier to access the traditional system than the conventional system.
Many live in communities that are governed by customary rules and the
decisions that come from this system (payment of fines and damages) coincide
with their expectations.
The traditional leaders speak the local language which facilitates easier
understanding of decisions taken.

42

Interview with a régulo.
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The decisions are made extremely quickly so the process is not time
consuming 43.
According to the traditional leaders interviewed, many voiced the concern of survivor’s
and their families at how survivors feel traumatised by the way the case is steered
through the conventional system. Inevitably, it involves renewed contact with the
perpetrator particularly when the survivor is asked to provide evidence in court. The
usage of terms such as sex, vagina, penis, etc., in the course of investigations,
constrains the survivors who are accustomed to using more discreet figurative
language.
In the traditional system the survivor is represented by a close relative and does need
not be confronted directly with the perpetrator when producing the evidence. The local
language is spoken throughout the mediation which facilitates easy understanding of
the process for all parties involved.
However, many respondents believe that sometimes, the traditional rules are not
effective because they cannot be applied in situations involving serious criminal
offences which of course sexual violence is. There is no legitimate public authority in
existence to force the offenders to comply with decisions made based on these
traditional standards. Whenever there is some reluctance in implementing the decisions
of the community courts, the matter is referred to conventional courts.
The case below however demonstrates how the two systems (traditional and
conventional) are still very closely linked and respected.
Case Review
A 12 year girl with a communication disability fell pregnant after being attacked by a
young policeman who worked at the police station next to the girl’s house. The child's
parents informed his superior and asked that he be punished for his act. During the legal
procedure the perpetrator stated that he wanted to marry the girl. They got married
according to traditional customs (lobolo) and the baby was born. The prosecutor
decided to close the case because the crime has ended with marriage between the
perpetrator and girl.

Traditional leader.

43
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OUTCOMES
Survivors
Family and community response
The majority of the people interviewed in the Personal Testimonies reported that they
told their mother/father about the abuse. Six people reported not telling anybody. It
was evident from reading the testimonies that the decision to report the abuse was
often forced upon them due to outcomes such as pregnancy. Most of the people
reported a positive outcome from telling their family, reporting that they were
encouraged to get professional help or it made the abuse stop. However 4 people
reported that they were not believed by their family and/or their family did nothing
about the abuse after they were aware of it happening.
Only six of the 29 people from the Personal Testimonies reported that the community
was made aware of the abuse occurring. Of these people, four were supported by the
community to get professional assistance and two people reported the community did
nothing. These figures coincide with the data collected in the Legal questionnaires. A
male traditional leader states, “People do not like to share sexual abuse cases with
other community members. These issues are major taboo in many families who prefer to
solve them with some privacy. Often they do not report, neither to the police nor the
Community authorities...”. A male traditional leader stated that the desire of families
was to sometimes to “receive monetary compensation” from the abuser however this
was not indicated in the Personal Testimonies from Mozambique (although in the overall
study this was common mainly for child support payments in the case of the rape
resulting in pregnancy).
Although there was generally support to stop the abuse by the families and
communities of the survivors who made their abuse known, this support was not
necessarily carried on to seek legal action. A female judge argued that “the situation ...
maybe worse (for people with disabilities). Because people with disabilities have little
value in the eyes of society and family.” A child with disabilities is more of a burden to
families and “the disabled child does not return the investment made by parents... Thus,
little importance is given to the disabled child when sick and in cases of rape families
rarely seek help.” Although a stronger view, this reflects the general consensus
amongst the legal personnel interviewed that in cases involving children with
disabilities, a family would be less likely to seek help. In one case study examined, the
abuser was tried and convicted in the conventional system and consequently sentenced
to nine years imprisonment. However, the abuser was the survivor’s stepfather, and
after his sentence, the mother of the child with a disability was not happy and blamed
her daughter for “having sown the family in disgrace.” Other examples of cases included
one of a male policeman, who said that “the victim’s mother did not want the
perpetrator arrested,” and a male judge citing pressure from police and relatives as the
reason why the victim considered dropping their case.
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Access to services
From the 29 Personal Testimonies:
• 14 survivors sort medical support
• 3 survivors sort psychological support
• 2 survivors sort support through the conventional law enforcement and legal
system
• No survivors reported receiving support through traditional systems
Mozambique had a surprisingly high number of people who received medical services.
Many of whom sited that this was due to the fact that they had fallen pregnant.
Compared to the other 3 countries, Mozambique has a higher number of psychologists
within the country, however from the data it still appears to be difficult to access these
services. It is unclear why this is the case, however it could be due to it being a
relatively new profession and people receive this support from other informal
structures within the community. It could also however, not be seen as a priority, which
is more than likely to be the case for children with disabilities who have been sexually
abused. The exact reasons from the Personal Testimonies for not accessing services
was not always cited within the testimonies, however the people interviewed in the
Carers and Stakeholders analysis reported that the main barriers to accesses included:
Lack of awareness of the existence services
Lack of information for families and no follow up meant people got ‘lost’
within the system
Services had other priorities and did not devote specific time and/or
resources for children with disabilities
Geographical barriers
Economic barriers
Communication barriers.
It is not surprising that children with disabilities and their families are not aware on the
specifics on services available to them when it was evident that the professionals
interviewed that they additionally did not have the specific detail on what services
offered or how to access them. There were cases when people presented to a service,
however with the individuals were not aware of the system or expectations on what a
service should provide, they would get ‘lost’ in the system and no follow up was
provided. Other barriers cited which follow on from the lack of follow up was that
services, in general, did not prioritise and did not devote specific time and/or resources
for children with disabilities.
When asked what they would do differently next time, some of the people in the
Personal Testimonies reported that they would go to the police and report the case if
they had their time again. Even people who were not initially believed by their family
reported that they would go to the police even without their support. This demonstrates
that survivors of sexual violence are not satisfied with the impunity of perpetrators
(even if the abuse stops) and additionally that additional measures are essential to
make these services more accessible for children, as these views were expressed by the
survivors now as adults.
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Perpetrators

Outcome for perpetrator Personal Testimonies
Nothing

20

Left Community

3

Expelled from house

2

Arrested

1

Does not know

1

Did not answer

2

Throughout the chapter it is evident that there are no clear procedures and consistency
when a case of sexual violence against a child with a disability is brought before the
legal system. From the Personal Testimonies, it was evident that perpetrators faced
little consequence for their violations against a child with a disability. From the 29
people interviewed, nearly all reported that nothing happened to the perpetrator. The
one person who reported that the perpetrator was arrested did not make it clear if they
went to court or even served their sentence, which, as evident from the other countries
data, is an important distinction to make.
Within the Legal Questionnaires and studies on specific disability case law from the
courts, there are a range of issues associated with the impunity of the offender
throughout the legal process. One female judge argued that children with disabilities
were less likely to have their cases reported compared to children without a disability
“given the vulnerable situation in which they are the victims...” and discussed “fear of
reprisals by the perpetrator, difficulty of access to justice institutions, social
discrimination, ignorance...” as reasons why cases concerning children with disabilities
may not be reported.
Furthermore, once a case has reached the conventional system, there are often
problems at this level as well. These range from issues concerning a lack of evidence in
the conventional system, to a family receiving less monetary compensation in the
traditional system than they would of if they had a non-disabled child, as “people with
disabilities have little value in the eyes of society and family.” 44 In an extreme example,
the offender in one case actually disappeared from the area before they could be
arrested.
The perpetrators are simply not been punished by the convention al system for the
crime of sexual violence. Out of the eight cases examined only two people were
convicted. No cases were appealed by any of the survivors which show how
disempowering the system is.

44

Female judge.
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D. TANZANIA
Sample Group
•
•
•
•

22 adults with disabilities who had experienced sexual violence as children
where interviewed in the Personal Testimonies
13 people were interviewed for the Carers and Stakeholders
21 legal and law enforcement personnel were interviewed using the legal
questionnaire
19 Case Law

Of the 22 people interviewed in the Personal Testimonies, 12 came from the Unguja
Island and 10 from Pemba. There were 19 females and three males interviewed. The
types of disabilities that people reported having included two people with physical
disabilities, two with hearing disabilities, 13 with intellectual disabilities, two who could
not communicate and two with multiple disabilities. The respondents in Tanzania had
the largest range of education experience with five people reporting they had not been
to school, five had been to primary, three secondary, four a Madrassa and five had other
vocational training. At the time of the interview, 17 of the respondents were single, 11
reported having children, however 10 did not answer the question.
It is important to note that the Zanzibar sample group for the Personal Testimonies was
provided to the researchers by the ministry (when a sexual violence case is reported, it
is filed at the ministry even before it goes to court). In addition to this, it was required
that the researchers were ‘introduced’ to the participants by a community leader. This
assumedly presented a lot of bias in the results. These implications have been discussed
throughout this chapter.
As previously mentioned, this was a retrospective study of adults with disabilities who
experienced sexual violence as children. It is acknowledged that only having 22
participants does not allow the study to make broad statements on where children with
disabilities may be more or less vulnerable to sexual violence. However this chapter will
describe the main overall findings on the situation and environment surrounding the
incidents reported in the Personal Testimonies.

Relationship to perpetrator
Immediate family
Extended family
Known person
(friend/neighbour/colleague/student)

1
2
9

Stranger/unknown

8

Location of abuse
Home
Neighbour/friend's house
Another house
Community (street/field
bush)
Institution
Other
Did not answer

6
3
2
7
1
3
1
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How often
Once
Many times same perpetrator
Did not answer

Residence as a child
15 Rural
6 Urban
1 Immediate family
Extended family
Did not answer

15
7
17
4
1

Of the 13 people interviewed for the Carers and Stakeholders questionnaire, 7 people
were personal carers of children with disabilities, two people were teachers, two were
government officers, one was a DPO officer and another NGO staff. Most were female,
however a gender perspective was not considered in the answering of the questions due
to the limited size and uneven distribution between the participants.
The below table demonstrates the profiles of the different legal personnel interviewed
in Zanzibar. They worked for a range of government and non government organisations
and services. 4 out of the 21 respondents interviewed deal with the area of child rights
and protection. Three respondents specialized in general law which means they are
liable to work in any domain; six interviewees specialized in criminal law; and two
interviewees specialized in human rights law (one was a law lecturer).
Areal of Law and Level of Education

Area of Law

Male

Female

Total

%

Child Rights

1

2

3

16.67

General

2

2

4

22.22

Criminal

5

4

9

50.00

Human Rights

2

0

2

11.11

10

8

18

100

2

3

5

23.8

Masters
in 1
Communication or any
other

1

2

9.5

Degree in Law

6

2

8

38.1

Diploma in Law

1

0

1

4.8

Diploma in Teaching

1

0

1

4.8

O-level Education

0

2

2

9.5

Primary Education

2

0

2

9.5

13

8

21

100

Total
Masters in Law

Level
Education

Total

of
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A total of 19 case law was studied by reviewing court records, only 13 of those 19 cases
were reported to traditional/conventional legal system. All reported cases involved
children with a disability. Only one of the cases involved a boy. Interestingly, 10 of the
cases involved a stranger, 1 was an uncle and the other two were not stated. Two out of
the thirteen cases involved pregnancy and this was the main reason for reporting the
case, to get child support from the perpetrator. Only 3 out of 13 perpetrators received
sentences. 2 were acquitted and the remaining perpetrators failed to serve their prison
sentence.

COUNTRY CONTEXT
Historical context
Basic Facts of Tanzania
Human Development Index 45
Estimated number of people living with a disability
(calculated as 10% of population) 46
Percentage of the population aged 0–14 years 47

148
4,274,662
42%

This study was conducted on two of the islands of Zanzibar. Zanzibar is part of United
Republic of Tanzania. It comprises of two main islands of Unguja and Pemba as well as
about fifty smaller islands within its territorial waters. Zanzibar was formally a separate
state known as the People’s Republic of Zanzibar until 26th April, 1964 when it united
with the Republic of Tanganyika and formed the United Republic of Tanzania.
Although, Zanzibar is part of the Union Government of Tanzania, it has its own
autonomous government complete with President, the cabinet and the Parliament
(known as the House of Representatives). Therefore, Zanzibar has its own
constitution 48 which incorporates bill of rights and duties as well as different court
system compared to the court system of Tanzania Mainland.

Historical context of the legal system
The existing court system has been introduced after the Zanzibar Constitution
incorporates the Bill of Rights. 49 The Constitution establishes the High Court of
Zanzibar 50 as well as other courts subordinate to the High Court. 51 There are two kinds
of subordinate courts: civil subordinate courts which have jurisdiction to entertain both
civil and criminal matter. These courts are subdivided in Primary 52, District 53 and
http://hdr.undp.org/en/statistics/
https://www.cia.gov/library/publications/the-world-factbook/index.html
47
https://www.cia.gov/library/publications/the-world-factbook/index.html
48
Zanzibar Constitution of 1984.
49
Zanzibar Constitution of 1984, Chapter III, from Section 11 to 25.
50
Ibid, Section 93.
51
Ibid, Section 100.
52
See Magistrates’ Court Act, No. 6 0f 185, from Section 3 to 8, Law of Zanzibar.
53
Ibid, Section 9 to 17.
45
46
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Regional Magistrate Courts 54 based on the jurisdiction of the court itself. In addition,
the Regional Magistrate can sit as a chairperson with elders to form a Baraza which
constitutes the Juvenile Court to entertain cases where the accused person is a child
below eighteen years of age. 55 On other limb there is Kadhi’s Court established for
matters relation to Muslim personal status including marriage, divorce, guardianship,
inheritance, wakf and other related matters. 56
Unlike civil courts, Kadhi’s courts have only power to determine cases on Islamic law
relating to personal status, divorce or inheritance in proceedings in which all the parties
profess Muslim religion. 57 Appeals from the decision of the Chief Kadhis’ court lies
before the High Court in which four Sheikhs who are well conversant in Islamic law
sitting with a Judge of High Court but the final decision base on majority opinion. Where
it has been established that the decision of High Court originating from the Kadhi’s
Court is final and cannot be taken to the Tanzania Court of Appeal. 58
The High Court is the highest court on record in Zanzibar. It is also the court of appeal
for all cases from subordinate courts and Kadhi’s Court and has power of review and
supervision of all courts subordinate to it. 59 Appeals from the High Court go to the
Court of Appeal of Tanzania, except those appeals emanated from the Kadhi’s Court as
already stated. Court of Appeal exercises jurisdiction throughout the United Republic of
Tanzania (Tanzania Mainland and Zanzibar). It is the highest and final appellate court
which exercises both criminal and civil appellate jurisdiction.
Thus, all matters relating to handling of sexual violence cases are brought into above
system for adjudication. The courts have the power to deal with all sexual violence
cases. Based on the age of the perpetrators, the court will have to deal with the case
either in the Regional Courts if the perpetrator is above eighteen years or in the
Juvenile Court if the perpetrator is below eighteen years of age. No reference is paid to
the age of survivors in deciding which court having jurisdiction to entertain the matter.
This means that there is no reference made to the age of survivor in order to send the
particular sexual abuse case in particular court with specific jurisdiction. Thus, means
that either court the Resident Magistrate court or Juvenile court can hear the case
without referring to the age of the survivor (whereas this is obligatory in the case of
perpetrators).

Legal framework
International agreement
The United Republic of Tanzania ratified the Convention on the Rights of the Child
(CRC) on 10th June 1991. It has also ratified the African Charter on the Rights and
Welfare of the Child in2003, the Convention for the Elimination of all Forms of
Discrimination against Women, The Optional Protocols to the Convention on the Rights
Ibid, Section 18 to 23.
Section 22 of the Magistrates’ Court Act, No. 6 of 1985, Laws of Zanzibar.
56
See Section 3 (1) of Kadhi’s Court Act, No 3 of 1985, Laws of Zanzibar.
57
Section 6 (1), Ibid.
58
Section 99 (b) of the Zanzibar Constitution of 1984.
59
See Section 8 of the High Court Act, No. 2 of 1985, Laws of Zanzibar.
54
55
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of the Child (CRC) on the involvement of children in armed conflict and on the sale of
children, child prostitution and child pornography, respectively in 2004 60. However, it
has failed to ratify the Convention on the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment.
The International Convention such as the CRC is not known to the interviewees despite
ratification and most rarely if ever refer to it. As one judge admitted “it deals with
children’s rights but I don’t know much of its details" and added that while there is a
‘movement’ towards enacting a new law on children (the Zanzibar’s Children’s Act), the
CRC had “no impact” on their daily work.
The United Republic of Tanzania signed the Convention on the Rights of Persons with
Disabilities (CRPD) and its Protocol on the 30th of March 2007 and ratified it on 10th
November 2009 61. As the Convention has been recently ratified, there has been no
obvious change to the domestic legislation pertaining to disabilities. In the survey, only
6 of the 30 interviewees spoke of the convention but had a vague knowledge of what it
entailed, and some were aware that it was ratified, but have no objective and precise
knowledge of its contents. Most respondents acknowledged the “positive effect” it
would have on the lives of people with disabilities, as well as serving “as a source of
inspiration and guidance for the creation of domestic legislation related to this group of
people” but to date and it has been two years since it was ratified, there has been no
change in the domestic legislation. 62
All respondents were aware of the lack of legislation for children with disabilities and
ninety nine percent (99%) of the interviewees had never received any training on
persons with disabilities. Only two interviewees 63 had any real notion of international
disability rights non-binding legislation such as the Standard Rules on the Equalization
of Opportunities for Persons with Disabilities or General Comment no. 9, the rest had no
notion at all.
National legislation
Up until recently, the legal system did not provide comprehensive and adequate legal
protection for children with disabilities as all children are to be considered equally.
There are no adequate mechanisms to assist in dealing with issues of sexual violence
faced by children with disabilities. Article 133 of the Zanzibar Penal Code speaks of the
“defilement of idiots and imbeciles” and incurs not less than 14 years imprisonment. The
language is outdated and discriminatory and needs to be updated.
However, the profile of children with disabilities has changed significantly with the
advent of the recent Zanzibar Children’s Act, 2011 (“the Act”) (which was vaguely
referred by legal professionals in our study in 2010), children with disabilities are
specifically addressed in several areas of the Act. The Act defines a child with a
disability as “a child who suffers from permanent, temporary, intermittent or imputed
impairment or ill-health, whether such impairment or ill-health is physical, sensory,
http://sim.law.uu.nl/SIM/CaseLaw/uncom.nsf/fe005fcb50d8277cc12569d5003e4aaa/f12a92c
b89ecfd80c125718c00367f39?OpenDocument
61
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV15&chapter=4&lang=en
62
Data from survey as collated in the legal questionnaires 2010.
63
The two interviewees are working for a children and development organisation.
60
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cognitive, psychological, neurological, medical or intellectual or a combination of these,
which hinders the child’s full and effective participation on an equal basis with others”.
Section 43 (e) (iii) and (iv) of the Act explains in what way the court should handle a
child with disabilities 64 “The court shall explain to the child, in language that the child
can understand (e) (iii) “That he or she has the right to obtain legal assistance or, if
unable to do so, to be provided by Government with assistance in the preparation of his
defense; (iv) That he or she has the right to the assistance of an interpreter if the child
cannot understand or speak the language used”.
The Act also prohibits discrimination and article 11 which is specifically devoted to the
child with a disability states that: (1) no person, authority, institution or other body shall
treat a child with disabilities in a degrading manner. (2) A child with disabilities shall be
entitled to special care and protection and shall have effective access to and receive
inclusive and non-discriminatory education, training, health care services, rehabilitation
services, preparation for employment and recreation opportunities in a manner
conducive to the child achieving the fullest possible social integration and individual
development, ensuring his dignity and promoting his self-reliance and active
participation in the community”.
It is a very positive start and will hopefully lead to more developed legislation pertaining
to sexual violence and children with disabilities. The Child Survival, Protection and
Development Policy confirm “that there is great demand for statistics on the number of
children with disabilities and on the nature of their disability so as to properly address
the problem” 65 which just highlights the fact that problems faced by children with
disabilities are not very well addressed.
The following legislation exists in Zanzibar and should be referred to by all legal
professionals in the course of their work. This legislation embodies the rights of children
and children with disabilities and deals with sexual violence offences).
Evidence Cap Decree, Laws of Zanzibar
High Court Act, No.2 of 1985, Laws of Zanzibar
Kadhi’s Court Act, No.3 of 1985, Laws of Zanzibar
Regional Administration Authority Act No.1 of 1998 of Zanzibar
The Magistrates’ Court Act, No. 6 of 1985, Laws of Zanzibar
The Penal Act No.6 of 2004
The People’s Court Decree No.11 of 1969
The Spinsters and Single Parent Children Protection Act No.4 of 2004
The Zanzibar Constitution of 1984
The Zanzibar Criminal Procedure Act, No.7 of 2004
The reality is that the only legislation referred to frequently by all legal professionals is
the Penal Act No. 6, 2004 (“Penal Act”).
As the Penal Act is the only legislation known to all respondents, it is important to
examine it in detail. The Penal Act is contradictory and unclear in most of its provisions.
There is a clear discrimination against the punishment meted to perpetrators sexually
violating girls and boys. Such defilement incurs 14 years imprisonment. Even the legal

The Revolutionary Government of Zanzibar, Ministry of Youth, Labour women and Children
Development, Child Survival, Protection and Development Policy, October 2001, p. 10.
65
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language used specifically targets children as defilement is utilised for children under
the age of 18. This leaves a gap in the legislation for any adults with disabilities over the
age of 18. Incest on a male incurs 25 years imprisonment whereas incest on a female
incurs a mere 5 years.
The offence of rape lacks clarity. In section 125 (2) a man commits the offence of rape if
he has sexual intercourse with a girl or woman without her consent. The circumstances
of consent depends on the nature of the sexual violence. Another technicality that
causes difficulty in proving the rape cases is seen under sub 4 of the section which
provides that for the purposes of proving the offence of rape: penetration is sufficient
to constitute the sexual intercourse necessary to the offence; and evidence of
resistance such as physical injuries to the body is not necessary to prove that sexual
intercourse took place without his or her consent 66.
This section makes the offence of rape impossible to be proved. Indecent assault is a
lesser offence than rape which does not need the requirement of penetration in proof.
There is no specific section under the Penal Act which provide for the offence of rape
for a girl or woman with disability. Though section 131 of the Act provides for defilement
of idiots and imbeciles it is lesser offence than rape and does not provide enough
remedies for those who are victimized with the incidents of rape.
Offence

Section

Punishment

Grave Sexual Abuse
below 18 years

156(2)(b)

Not less than 25 years and not exceeding 30 years

Rape

126(1)

Life Imprisonment/in any case for Imprisonment
not exceeding 30years with a fine

Incest (male)

160(1)

Not less than 25 years.

Incest (female)

161

Imprisonment for a term not exceeding 5 years

Indecent Assault

131(1)

Imprisonment not exceeding 14 years

Sexual Exploitation of
children

155(1)

Imprisonment for not less than five years and not
exceeding 20 years

Sexual Harassment

Fine not exceeding five years or to a fine not
exceeding 500,000/= T.shs or to both fine and
Imprisonment

Defilement of idiots and
imbeciles

133

Imprisonment of not less than 14 years

Defilement of boys

132 (1)

Imprisonment for life

Unnatural Offences

150

Imprisonment for term not exceeding 14 years

66

Section 125 (4) Act No.4 of 2004, the Laws of Zanzibar.
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The table above provides brief summary of the definitions and punishment of sexual
offences, Penal Act No.6, of 2004, Laws of Zanzibar (“Penal Act”).
The study findings demonstrate that the respondents have limited knowledge of
domestic legislation even those with a legal background, and the most common
legislation cited was the Penal Act No.6 of 2004 of Zanzibar.

Traditional Leaders
Apart from the court system mentioned previously, the people of Zanzibar also use
“traditional” means to resolve their disputes although it is a misnomer to say that
traditional leaders as they are part and parcel of the conventional legal system and
their rights and duties have been legislated. Prior to achieving legal status, the Shehas
were considered traditional leaders but their role within society evolved over time and
they were finally incorporated into the conventional legislation system. Despite this,
they do play a ‘traditional’ role with Zanzibar society and many disputes are resolved at
their local level. 67 The Shehas have been given much trust in issues relating to social
and family matters and are legally empowered to deal with these issues, as given under
section 17(1) (ii) of Regional Administrative Authority Act No. 1 of 1998, 68 Shehas admit
to lacking the necessary knowledge and expertise in addressing these issues.
The Shehas functions and duties are as follows:
to implement all the Government laws, orders, policy; and directive
maintenance of law and order;
to reconciliate and settle all social and family disputes arising in that area in
accordance with the cultural and customary values of that area and wisdom;
to keep records of all documents relating to the registration of marriage,
divorce, births and deaths, transportation of crops, livestock, charcoal permits as
directed from time to time by the institutions concerned; For example if a person
intends permanently to reside in the particular Sheha, for the purpose of records
he/she must within thirty days inform the Sheha.

Perceptions of disability and sexual violence
The trends on the definitions of sexual violence from the Personal Testimonies and the
Carers and Stakeholders are consistent with the other countries, however there is even
less reference to acts which in involve non contact sexual violence. Most of the answers
revolved around penetration and the use of force. Many people in the testimonies did
not answer the question, most probably due to the fact that many reported having a
67
Sheha is defined under the Regional Administration Authority Act No.1 of 1998 of Zanzibar
as an officer appointed as such under provisions of section 15 of this Act. Section 15(1) states
that each shehia shall be administered by sheha who shall be appointed by the Regional
Commissioner with the advice of the District Commissioner of that region in which that Shehia
is situated. Section 16 of the Regional Administration Authority of 1998 of Zanzibar provides
qualification for appointment of sheha which states; No person shall be appointed as Sheha
unless he:- (a) is a Zanzibari; (b) is a respectable person; (c) is of good character; (d) is not
less than forty years of age; (e) has attended at least primary education and knows how to
read and write Kiswahili and/or English.
68
17(1) (ii) of Regional Administrative Authority Act No. 1 of 1998 provides the functions of is to
reconciliate and settle all social and family disputes arising in that area in accordance with the
cultural and customary values of that area and wisdom.

82-142

severe intellectual disability. Interestingly however, some of these people did make
reference to sexual violent attacks in which they experienced. For example when asked
for a definition on sexual violence one male with an intellectual disability, who was
raped in a farm of cassava, described sexual violence as a ‘dream at night you are going
in the forest’. He was obviously refereeing to his own experience in which he received a
lot of physical trauma.
Common words to describe sexual violence
Personal
Carers and
Testimonies
Stakeholders
Power dynamics
4
Force
2
Lack of consent
2
Physical contact with
penetration
8
Raped
3
Sex
5
Physical contact without
penetration
1
Inappropriate touch
1
Violence
Non physical contact
0
Neglect
Other
13
Involves children
Do not know
1
Do not understand
2
Harassment
1
Creates harm
Did not answer
9

6
2
4
12
4
8
1
1
1
1
6
4

1
1

Vulnerabilities
When discussed with the in-country team and researchers working on this project, there
were strong views that people with disabilities are not discriminated against in Zanzibar
compared to other countries in Africa and even mainland Zanzibar. However evidence
from the data collected demonstrated that even though people may not always be
explicit in their forms of discrimination, it is evident from the lack of access to services
and justice that discrimination does occur.
Islam is the dominant religion in Zanzibar and plays a large role not only in the
implementation of many social rules, behavioural and norms, but also provides people
with a rationale for the creation of disability. Most people in Zanzibar believe that
disability is a result from the wish of Allah. Although for some this might be seen as a
consequence for punishment, it is believed that helping a person with disabilities is
rewarded by Allah.
Sexual violence is seen as a crime amongst the general population of Zanzibar. It is
widely known that a perpetrator of sexual violence is known as ‘Kitangi’ and therefore it
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is a very serious shame in the community to be named in that way. Originally ‘Kitangi’
was a nick name of the person who was convicted in the offense of sexual violence for
children about 15 years ago. If a person is named as ‘Kitangi’ it may lead to isolation and
mistrust in the community and there is no equivalent word applied for the survivors.
It was difficult to get an even representation of male participants in the Personal
Testimonies. When questioning the researchers as to why they thought this might be
the case, their response was that it might not be as common due to homosexuality in
Zanzibar being illegal and against the wishes of Allah. Whether this makes sexual
violence on boys less common or it makes males less likely to report violations against
them due to the religious implications is unclear.
The themes of isolation and invisibility were central components as vulnerability factors
for children with disabilities in the other three countries of this study. In Zanzibar it was
not as clear in comparison; however the central issues were demonstrated to be the
same. The respondents from the Personal Testimonies explicitly demonstrated that lack
of attendance to school ensured children with disabilities were left at home along for
regular periods during the day. The in-country team regularly brought up debates and
issues regularly witnessed with families of children with disabilities. The issues
protection versus abuse was clearly presented in Zanzibar compared to the other three
countries. Families were obviously trying to protect their children from being taken
advantage of in the community and so would lock them alone inside the house or tie
them to a tree to stop them from getting away when they had to work. Although the
motivation was not necessarily malicious, these abusive actions certainly placed the
children more at risk of being sexually abused because they were alone and unable to
escape.
Many people within the study also discussed that there is very little data on the specific
problems, needs and demands of children with disabilities in Zanzibar. A statement
taken from the Child Survival, Protection and Development Policy, it is said that “there
is great demand for statistics on the number of disabled children and on the nature of
their disability so as to properly address the problem.” 69 This signifies problems faced
by children with disabilities are not well addressed. A female lawyer stated that the
system of dealing with children with disabilities who had experienced sexual violence
was “ineffective… yes, those without disability, at least they get attention compared to
... people with disability”. All of these comments again represent that children with
disabilities are largely invisible and vulnerable within society.

Availability of services
In general, mainstream holistic support services are theoretically available for children
with disabilities. However without specific knowledge on how to work with people who
have a disability, many of these services remain unattainable.
From the 13 people interviewed in the Carers and Stakeholders, nine of them reported
that support services for children with disabilities who had experienced sexual violence
were accessible; however 10 reported that these services did not always meet the needs
of these children. The most common reason cited was that services did not offer a
The Revolutionary Government of Zanzibar, Ministry of Youth, Labour women and Children
Development, Child Survival, Protection and Development Policy, October 2001, p. 10.
69
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‘complete’ holistic service for children with a disability.
The availability of social and legal services to sexual violence survivors with a disability
is impeded by problems with infrastructure. This includes simple issues of
environmental access. A male judge stated that “it is very challenging, our court is
upstairs. We do not have facilities generally to serve them.”
Out of 20 legal respondents, only 1 had received special training on how to work with
people who have a disability. When asked about the attitude of legal personnel to cases
of sexual abuse or sexual violence concerning children with disabilities, a male judge
argued that “there is no seriousness in the system for such cases. If the child is
between 16 and 17 years, she or he is considered (to have) enjoyed and accepted it.”
There are certain difficulties faced by people with disabilities as their case proceeds
through the legal system, which can lead to discrimination as they attempt to access
services. There are instances of misunderstanding or miscommunication between the
survivor and legal personnel. In one case study, the survivor had great difficulty giving
evidence at her own trial, because she was deaf and had not learnt sign language. The
translator could not understand and translate for the survivor, and the case was
consequently withdrawn 70. Trials can be difficult due to a lack of facilities to
communicate with children with disabilities, as stated by a female attorney who was
describing her difficulties faced when having cases involving a child with a disability.
Generally, all of the legal respondents said that they lack the facilities to communicate
as well as to assist persons with disabilities. Some of them mentioned they only have
telephones (not very helpful if the child has a hearing impairment) to call them, others
say they provide transport but generally speaking they say that there is no real specific
legal or court room assistance provided to children with disabilities. For example In
Unguja Island there five experts on sign language while in Pemba Island there is only
one expert on sign language 71.
The attitudes of the police were also criticised. A male director said that “the legal
system lacks seriousness and commitment, for example, the police tend many times to
blame the parents in such cases.” Other personnel stated that sometimes it was police
officers who encouraged the survivor to withdraw the case and settle the dispute
through traditional means at the family level. In one case study, involving a boy with
intellectual disabilities, the case did not proceed to court and was settled at the police
station.
The police and the lawyers have noted that the legal attitude is generally not very
satisfactory. There is always a delay in handling such cases because as one lawyer
claimed “the institutions like police don’t channel cases to court (they encourage out of
court settlements) and even the court is not serious." "The system does not provide a
conductive environment such as people who are trained to deal with such cases." Many
commented (particularly the police officers) that the survivors do not “trust the legal
process” which leads us to ask the question why? There have been allegations of
corruption particularly from the judges who state that it one of the reasons why cases
are not pursued is because of bribery.

70
71

Case 4 (Unguja), Zanzibar final report 2010, p. 22.
Stated by the interviewee from UWZ office in Pemba.
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Problems encountered by the legal personnel (when dealing with cases involving
children with disabilities):
Late reporting of the sexual violence offence by the survivor which creates
problems of medical proof and evidence at court level
Communication difficulties combined with the lack of sign language experts
making case reporting and expert testimony difficult
Primary contact done through the intervention of close relatives hence little
direct contact with the survivor which brings with itself other issues (particularly
if the perpetrator is a family member)
Lack of training on disabilities which leaves the legal personnel ill equipped to
deal with the needs arising from survivors with different kinds of disabilities
Absence or shortage of trained personnel in the legal institutions that deal
with issues of people with disabilities
Shortage of trained medical personnel in the medical system familiar with
stringent requirements of the conventional legal system
Lack of physical and material conditions to serve or respond their specific
needs
The barriers against persons with disabilities:-such as the lack of education,
the lack of information about their legal rights, lack of information on where to
access information, insufficient transportation available to bring them to the
legal and law enforcement personnel (and offices) and the shortage of financial
resources
Limited role of the paralegals on sexual violence cases as they are a recent
addition to the court services and the community is not really aware of them and
therefore do not use them.

Legal process
It was presented by all police officers interviewed, that, there is always delay in the
reporting of children with disabilities who have experienced sexual violence to the
police. This causes difficulties with the investigation stage, since most of the evidence
disappears due to the delay. However, some of the legal interviewees contend that the
police officers encourage the survivor to withdraw the case, advising them to opt for
family settlement such as financial compensation or marriage. Interestingly, this was
not confirmed by police officers themselves who stated that family and friends urged
the survivor to drop the charges.
The crime of rape according to most of the legal interviewee’s response was a serious
offence on which the offenders were charged. The process of retraumatisation for the
survivor was not recognized along with the absence of paralegal/junior court employee
to assist the survivor through the legal process. However, one interviewee argued the
establishment of paralegals system exists but it is a new process which is uncommon to
the community. 72
All respondents agreed that expert medical evidence was essential for the court
72
It was stated by an interviewee who by professional is a lawyer, a human right activists and a
journalist from Zanzibar. The paralegal system it has been introduced by Zanzibar Legal Service
Centre which is a non governmental organization.
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process. Some mentioned that many of the survivors have difficult accessing medical
treatment because of financial problems. As medical proof is difficult to obtain, many
mentioned the importance of DNA testing to help prove the case against the
perpetrator. No DNA testing exists in Zanzibar at present, there is a possibility to have
DNA testing carried out in mainland Tanzania but this is far too costly for the survivors
and their families so it has not been used to date.

OUTCOMES
Survivors
Family and community response
Families and communities played a vital role in the outcome for the survivor. A female
police officer reported that communities were vital to the investigation of sexual
violence cases against children with disabilities. She reported that if the community “is
not ready to cooperate, such cases become difficult to proceed further”.
13/24 people reported first telling their mother/father about the abuse and five people
told other family members. 16/24 people reported telling a professional, which is
disproportionally higher than the other countries, presumably due to the methodology
of identifying the sample group. It was very evident that family support and pressure
enabled the survivor to gain access to services and also for the punishment of the
perpetrator.
It was also evident that families played an instrumental role for negotiations and
ensuring an ‘amicable’ settlement is reached between the perpetrator (and sometimes
their family) and the survivor’s family. There were a few reasons cited for this. When
asked why a family would choose to solve the problem at a family level or within the
traditional system, a female attorney stated that ‘most of them do not want to expose
themselves, they prefer to finish their issues privately and amicably’. Family may be
ashamed, particularly if the perpetrator is another family member.
Family and friends were cited commonly as the reason a survivor with disability
ultimately would drop a case against an accused. A female lawyer argued that even
though these cases are reported to the conventional system, “Usually, cases are
finished in a “family way” such as the offender offers to marry the victim.” In a legal
case study involving the rape of a 14 year old girl with an intellectual impairment by a
30 year old man, the matter did not proceed past the police station, and was resolved
by the two families through the marriage of the accused and the survivor.
As previously discussed, often cases were dropped due to lack of evidence. This is a
reason why families may instead decide to resolve the case at a family or community
level, even after reporting the offence. A legal respondent stated that the main problem
she faced was that “most of the guardians or caregivers lose hope because of the
bureaucracy and social stigma. Therefore, they become reluctant to give more
information and to follow-up the procedure required.”
The attitudes and perceptions of the survivor, family and communities were, of course,
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quite varied. Sometimes legal personnel were happy with the survivor’s understanding
of the legal process. However, it was more often the case that the survivor did not
understand. When asked about the attitude of the survivor towards them, 13 out of the
20 legal respondents said that the survivor had showed fear, whilst the second highest
answer was a misunderstanding of the situation.
In the Personal Testimonies most of the family responses reported by the survivor were
positive. However some of the survivors reported receiving negative reactions, such as
being abandoned by their families and additionally threatened and beaten to disclose
the perpetrator after the family discovered their pregnancy.
In the Personal Testimonies most of the survivors reported receiving community
support. This was evident by the number of cases where the community was involved in
the negotiation of financial settlements and additionally beating the perpetrator. Due to
the confidentiality of the cases, the legal cases were not crossed with the Personal
Testimonies. However one legal case reported the community beating the perpetrator
to death (as was also mentioned in the Personal Testimonies). The communities
“rational for doing so, was that it was a better solution than dealing with a ‘long
procedure through the police and before the court”.
It was reported in the Zanzibar cases that only one person said that the community was
not aware of the violations. This is very low to the other countries, however again,
probably is not surprising due to the methodology of access the sample population.

Access to services
The people from the Personal Testimonies reported high incidence of accessing support
services in Zanzibar. This is most probably due again to the mode of accessing the
sample group. 11 people reported accessing the conventional legal system, six people
received medical support, one person psychological support and one other person
reported gaining assistance from a traditional leader (which incidentally was the Imam
from the local Mosque). Considering such a high number of people accessed the
conventional legal system demonstrates that this is a far cry from accessing justice (it
was mentioned that only one person reported their perpetrator serving their sentence
in jail).
As so few cases are actually reported to the conventional system, we only have a few
examples to draw upon and cannot argue that structural discrimination is systematic of
all judicial decisions but the following example provides food for thought and makes us
want to query this discrimination further.
Lack of evidence is often the reason cited for case dismissals or acquittals or poor
follow up by the police. Throughout the data it has been clearly demonstrate how poorly
the court system is adapted to children with disabilities and how decisions are made
with no legal basis.
As previously mentioned children with disabilities are subjected to the same rules,
regulations and procedures within the judicial system as children without a disability
when it is clearly inappropriate to do so. Even when there is legislation in place to assist
children with disabilities with the evidence procedure, the courts disregard the
legislation in favour of an acquittal for the perpetrator.
Under Zanzibar law, evidence can be made by “sign or gestures or by written should be
regarded as oral evidence”. The Evidence Decree, Cap 5 provides that a witness who is
88-142

unable to speak may give his/her evidence by any other manner in which he can make it
intelligible for example by writing or by signs; but such writing must be written and the
signs made in open court, Evidence so given shall be deemed to be oral evidence. 73 In
addition to that, the rules of evidence allow any person to testify provided that he or
she can understand the question put against him and can give a rationale answer.
Section 118 (2) goes further by even permitting “people of unsound mind” to testify
provided that he or she is prevented by reason of unsoundness of mind from
understanding the questions put to him and give a rationale answers.
Case 1
Tatta (not her real name) was nine years old when she was raped on 6th November,
2007. She has a sensory disability (deaf and mute). The case was reported to the
police and subsequently went to trial. During the trial, the survivor failed to
communicate with the court. There was several misunderstandings and
miscommunication between the survivor and the court. Since she had not learnt any
sign language, even the translator could not translate what the survivor’s was saying.
The court withdrew the case under section 209 of the Zanzibar Criminal Procedure
Act, Act no. 7 /2004.
What is interesting about this case is that she was clearly discriminated against
because of her disability. The case was withdrawn by the Magistrate under section 209
of the Zanzibar Criminal Procedure Act. When we analyze the Act no. 7/2004, we note
that the Act empowers the court to withdraw any case when the prosecution fails to
bring any witness after four months. In the aforementioned case witnesses testified
but the survivor failed to testify herself due to inability to speak. Therefore, the
aforementioned provision was wrongly applied. The Prosecution was not satisfied by
this decision and appealed the case but the case has been adjourned several times
because the survivor has failed to testify because of her inability to communication
directly with the court.
A similar case that involves another 9 year old girl with a disability.
Case 2
A girl of nine years with a sensory disability (deaf and dumb) was raped by a local man.
1
,. The case was reported and preceded to trial but there was no conviction made due to
insufficient evidence.
Again, the case was withdrawn under section 209 (2) of the Criminal Procedure No.
7/2004. The public prosecutor stated that the case was “very difficult for her to
prosecute since the child could not speak, write read or learn”. Hence lack of sufficient
evidence to prove the case and therefore the accused was acquitted.
In this instance the court did not apply the rules of evidence as they allow the
production of the evidence by a person with a disability. Discrimination has been
witnessed in the sentences handed down by judges in the case law studied. It is difficult
to argue that the sentences are thus for children with disabilities and that able bodied
children would be treated any differently but the two cases provide interesting debate.

73

Section 119 of Evidence Decree, Cap 5, the Laws of Zanzibar.
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Perpetrators
Outcome for perpetrator Personal Testimonies
Arrested by parents

1

Convicted then released
Detained then released

74

75

1
3

Jail 76

1

Beaten

3

Left community

2

Married survivor

1

Paid financial compensation

1

Nothing

3

Did not answer

6

From the Personal Testimonies, out of the 24 cases, only one person reported the
perpetrator going to jail, another four described the perpetrator being
detained/convicted however then released (it is unclear what ‘arrested by family’
actually involves). From this obvious impunity from the law that perpetrators face, it is
clear that survivors and their families may be unaware, fearful or confused by
approaching the conventional legal system. It was evident from the above results that
the community in Zanzibar did take a more proactive response to the perpetrators
described in the Personal Testimonies. Four perpetrators were beaten by the
community (one to death). One of these people even had a period of being “tied” to the
Sheha as he had been caught before raping the survivor (he was then subsequently
beaten). The one outcome that resulted in marriage was a result of the family asking the
police for this outcome because they “felt sorry for her”. The police ordered this
marriage to happen and the case never went to court. The idea of the perpetrator
marrying the survivor comes up more in Zanzibar than in the other county Personal
Testimony accounts. One survivor who ended up with a financial compensation
organized by the Imam reported that she would have preferred to marry the survivor “I
didn't enjoy being humiliated, it will be better to marry me. Tell him to stop it because
disability can touch anyone. I have to respect myself”. Another person reported that
after being raped by her neighbour and having no outcome from reporting the case to
the police and community leader, the family of a girl who was raped tried to force the
neighbour to marry her. He refused and nothing further was done. Another person
described how her perpetrator offered to marry her after he raped her at age 16,
however the family refused and demanded financial compensation. The neighbour never
paid the full amount and was expelled by the village. The only case where a girl was
married to the perpetrator from the personal testimonies was when it was negotiated
between the perpetrator and family of the survivor by the police as mentioned above. It
Convicted within a court.
Was detained within a police station then released.
76
Specifically mentioned that person went to jail and served the sentence (rather than the above
convictions).
74
75
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was reported that he neglected her and she now no longer lives with her ‘husband’ but
with her family.
Perpetrators are not been sentenced because of several reasons:
• Fear of stigma of the family hence little or no reporting to conventional or traditional
means
• Preference for community level settlement to avoid embarrassment of the family
• Lack of awareness of legal services
• Poverty & distances prevent families from reporting cases to conventional legal system
• As the perpetrator is often known within the family/community, he often uses threats
to prevent the family from reporting the case
• Bureaucracy & corruption - many perpetrators pay off the relevant law enforcement
officers so often the cases are dropped or simply put at the bottom of the police pile
and ignored
• Judges are not utilising the full sentencing procedure in place for such crimes and
judge on a case by case basis
• Acquittal for perpetrators even when the medical evidence is strong.
• Inappropriate usage of the legislation in place
• Reduced sentences for the perpetrator (rape to sexual assault) combines to give the
perpetrator confidence when faced with the judicial system. In the survey many legal
personnel noted that the perpetrator acted confident “as he was sure that he would not
be penalised”
• Two of the cases are downgraded such as rape to sexual assault.

There are a range of problems that may be faced by the survivor with disabilities
throughout the legal process that could result in the impunity of the offender. These
problems arise before the matter makes it to trial. A male traditional leader argued that
“the court and police demand for evidence. Usually, such evidence lacks in the society
and thus nothing can be done for such particular cases.” In one case study, the matter
was not reported to the police right away and the survivor was not taken for medical
treatment, due to the lack of knowledge of the parents.
Once a case reaches the trial stage, difficulties will also be experienced that may result
in the offender escaping punishment. These prominently concern issues of evidence. In
one case study, the rapist of a girl with intellectual disability was ultimately not
convicted due to a lack of verbal evidence. A male traditional leader argued that “the
person continues to be traumatized after the incident because the… abused sees the
accused being released even though he is the perpetrator.”
Furthermore, families may choose to settle the matter other ways instead, before or
after reporting the matter to the police. A female attorney knew of a case in which the
mother “considered the amicable way of solving the complaint was much better rather
than going to court.” In some cases, although not the majority, this has led to the
marriage between the offender and the survivor 77, (case mentioned above) which means
the offender will go unpunished.
77
Question 6.9 of the questionnaire, “If the answer to question 6.8 is yes, what was the impact
for the person abused in withdrawing the complaint e.g. an out of court settlement or other
forms of ‘payment’ were provided?”, 3 out of 20 respondents answered marriage.
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CHAPTER IV

LESSONS LEARNT
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There were a lot of lessons learnt throughout the project. A few of the main ones have
been described here. It is hoped that other people taking on a similar study may
additionally learn from our experience.
The ‘snowball’ methodology was proposed as a good way of identifying vulnerable
populations. For conducting a study, interviewing people with disabilities who have been
sexually abused, this did work but with heavy biases. We discovered that people often
don’t disclose these kinds of incidents, even to their closest friends and therefore
relying on a person to recommend another fell flat. We are also aware that maybe we
missed a group of the population who are extremely vulnerable to sexual violence. The
snowball method generally stemmed from disability networks (although the majority of
people reported not being a member of an informal or formal club/network), however we
are sure that there is a group of people living within their homes and are not able to
interact with people outside their own home environments. We question that the
relatively low reporting of perpetrators who were direct family member may be
indicative of this realisation. Even with this hindsight, the project team is still perplexed
as to what the best methodology would be for this kind of study (ethnographical
methodology?).
This study was always going to have a qualitative focus. However it was decided to try
an interview 100 people in each of the sections would allow for general trends and
patterns to emerge. Having over 240 in-depth semi structured interviews to review and
analyse was too many for the capacity of a project this size. It was felt that we
overstretched ourselves conducting a qualitative study, however were not close to
making quantitative (such as incidence and prevalence) assumptions. Next time we
would either focus on more details, but a smaller number, or much larger quantities but
have a more quantitative approach.
It was left to the discretion of the country programmes to recruit the local interviewers.
It was important to have local interviews as most of the interviews were conducted
within local dialects. However the different levels of experience and backgrounds added
different elements to the data collected. Not all of the interviewers had experience or
an awareness of disability issues/rights and/or communicating with people with
intellectual or communication disabilities and it was very noticeable in the quality of
data collected.
The in-country teams all had different levels of involvement with the interviewers. It
was highlighted that regular supervision sessions from the in-country team and regular
coordination sessions between the project management and in-country team was not
enough. Future data collection involving personalised interviews, such as with the
people with disabilities requires a technical expert to debrief and review the interviews
and processes almost daily during the data collection period. The interviewing of
professionals, such as the legal respondents requires at least one site visit to have a
proper working session with the legal researcher rather than just online and telephone
coordination. This was not just evident by the difference in quality of the data collected,
but also the variations interpreted with the data collection methodology, tools and
processes.
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Disability based violence is a concept that has been raised throughout the project. This
study did not directly show that children with disabilities were targeted and/or attacked
because they had a disability. This study did show however that these children were in
more vulnerable environments (positions of society and isolation) because of their
disability. There was one case however where a step-father was reported to
continuously rape his step-daughter with a disability, however did not touch his other
step-children. These kinds of cases make one question whether she was targeted
because he saw her as having less worth because of her disability, as being more of an
object rather than a child like the other children, or that he was doing her a ‘favour ‘.
Conducting another study that includes analysing the motivation behind perpetrators
and their perception of the criminal justice system would be very interesting.
From the 89 person interviews, there were patterns seen between people who had
physical disabilities and intellectual disabilities. It would be very interesting to explore
this in more depth, specifically focusing on this issue and see if there are comparisons
that can be made. This data would certainly impact of advocacy strategies to look at
protection and also distribution information on support process and mechanisms for
sexual violence.
This study did not set out to make comparisons between children with and without a
disability. We acknowledge that many of the issues that have been raised within this
report are also key issues for all children and not just those with a disability. Like the
above statement comparing different types of disability, it would also be interesting to
do a comparative analysis between children with and without and disability to see how
many of the issues are the same and what specifically relates to disability.
Gender was never an objective to study within this research, however throughout the
study gender observations were made.
While the study was not specifically targeting the different attitudes between males and
females, it was noted that the majority of the legal professional interviewed were
predominantly male. The imbalance in the male/female ratio figures can be justified by
the fact in certain cultures only males can become traditional leaders as was the case in
Mananjary, Madagascar. Although there is a marked increase in the number of females
studying law in all countries it in essential that this continues and should be
encouraged. Some of the interviewees, especially the females indicated that females
were more sympathetic than men and female judges and female traditional leaders in
particular appeared to have a more sympathetic sentencing structure. It would be
interesting to carry out a comparative study between male and female sentencing
structure to see if this is actually the case. It is essential that more females are more
involved in the criminal justice system as well as, medical and psychological support
services for sexually violent crimes.
It was mentioned in each of the countries that there was a very low representation of
male participants in the Personal Testimonies and Case Law and Case Law. Again, we
are assuming that the under-reporting is due to inherent cultural attitudes which refuse
to accept that such a problem exists for boys and this is subsequently reflected in the
legislation where offences against boys incur sentences substantially higher than for
girls. However the differences in the perceptions of sexual violence also indicated that
94-142

men/boys were more restrictive in their terminology, also indicating that they may not
be aware of their rights and broader sexual violence issues.
The partnership between Save the Children and Handicap International was very
positive for this study. The complimentary expertise utilised in the child protection and
disability sectors were seen as an added benefit and it is felt that they contributed
greatly to the information collect and analysed within this study. This project would
certainly advocate for these kinds of complimentary partnerships in the future.
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CHAPTER FIVE

RECOMMENDATIONS
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The following is a list of recommendations that have been developed as a result from
this study and in consultation with field teams and experts after presenting the data. It
is important to note that these recommendations have been developed for all of the
four countries as the major issues identified were nearly exactly the same for each.
These recommendations need the responsibility of all actors, from families,
communities, non government organisations, government bodies and services, donor
and international development agencies to help with the protection and support of
children with disabilities who have faced sexual violence.
Tackle the social and structural discrimination that prevent children and young
people accessing services.
This includes:
prohibiting all forms of discrimination that may hinder access to justice and
medical, legal, psychological and social services, including, for example, legal
provisions that automatically prohibit children with certain disabilities from
being recognised as competent witnesses
ensuring that children and young people with disabilities, their families and
communities are aware of child protection, medical, legal, psychological and
social services
ensuring that all professionals in contact with children and young people are
trained in disability rights and empowerment, and are aware of barriers that
prevent access to services, such as communication
developing and introducing child sensitive, accessible, safe and confidential
reporting and complaints mechanisms for children with disabilities
ensuring that all children with disabilities and their families have accessible
avenues to voice their opinions, concerns and complaints against discriminatory
services
guaranteeing equal access to education and other opportunities that
decrease the isolation of children and young people with disabilities
information campaigns to raise awareness about disability, challenge
stereotypes and stigma and promote positive images of disability.
Invest in high-quality, free services that prevent and respond to sexual violence
against children and young people with disabilities, and prioritise the best interests
of the individual child at all times.
This includes:
child protection mechanisms, inspection services and other measures that
are age-, gender-, culture- and language- appropriate and provide relevant
information in suitable formats for different disability groups
medical, legal, law enforcement, psychological, social, education and other
services to respond to sexual violence against children and young people with
disabilities. This includes:
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ensuring that mainstream response services meet the individual needs of
children and young people of all disability groups effectively, including by
providing specialised services where appropriate
early intervention and appropriate referrals between medical, law
enforcement, legal, education, psychological and social services to support the
timely response and exchange of essential information for the most appropriate
and sensitive care of survivors, and for suitable sentencing of perpetrators
ensuring that legal, law enforcement and judicial professionals are consistent
and sensitive to the needs and rights of children and young people with
disabilities during the investigation, prosecution and sentencing of perpetrators.
Support children and young people with disabilities to play an active part in society
and in the services that affect them.
This includes:
supporting and empowering children and young people with disabilities and
their families to take part in all relevant processes, including decision-making
consulting with children and young people with disabilities, their families,
disabled people’s organisations and other professionals to ensure service
planning and implementation is appropriate and accessible to all disability groups
ensuring that children and young people with disabilities have access to
information on their rights – particularly those who do not have access to
mainstream education – so that they can identify, prevent and act upon a
violation against them
involving children with disabilities in monitoring and evaluation of policies and
services designed to strengthen protection from violence, including prevention,
intervention, investigation, prosecution and rehabilitation processes.
Make children and young people with disabilities more visible both in society and in
development programming.
This includes:
supporting and empowering children and young people with disabilities and
their families to take part in all relevant processes, including decision-making
conducting more research on sexual violence and other issues affecting
children and young people with disabilities
incorporating impairment-specific and disaggregated data and indicators in
all programming, national censuses and data collection surveys, to enhance
targeted interventions
promoting greater professional and academic knowledge of sexual violence
against children and young people with disabilities
increasing networking and information exchange between child protection
and disability services, disability advocacy and human rights organisations.
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Ensure that national laws and policies prevent, and respond to, sexual violence
against children and young people with disabilities, in line with international and
regional human rights instruments.
This includes:
ratifying and incorporating into national law relevant instruments – including
the UN Convention on the Rights of the Child, the UN Convention on the Rights
of Persons with Disabilities and the African Charter on the Rights and Welfare of
the Child – that protect and promote the human rights of children and young
people with disabilities
making explicit and specific mention of the particular rights and needs of
children and young people with disabilities in national child protection and sexual
violence legislation and policies.
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APPENDICES

A. PERSONAL TESTIMONIES QUESTIONNAIRE

B. CARERS AND STAKEHOLDERS QUESTIONNAIRE

C. LEGAL RESPONDENTS QUESTIONNAIRE
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A. PERSONAL TESTIMONIES QUESTIONNAIRE –
Interviewer
My name is ________________

We are here to learn about maltreatment that may occur towards children with
disabilities. From what you have heard and your own experience.

We are doing this so we can provide a safe environment for children with disabilities
and know how to better protect them from sexual abuse.

We are interested in asking you some questions, but it can be:
Another location
Another time

Our talk is:
Confidential.
Voluntary.
You can stop me any time.

Do you have any questions?
Do you understand what we are doing?
Do you understand you can stop at any time?

For the interviewers, take some time before going into the questions to:
Ensure the environment is safe for the interviewee and yourself.
Create a relaxed environment for both the interviewee and yourself.
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For these interviews, we consider a child to be any person under the age of 18 years of
age*. We know that many people are already married at that age and so it is strange to
call them a child. However for these questions, please think of people or things that
occurred to you below the age of 18 years or below.
*For the interviewers: please refer to what the domestic law in your country
recognises as the legal age to attain majority as it may be younger than 18 years of
age.

1. ABOUT THE PERSON
1.1 First Name:
Sex:
Age:
1.2 Current Residence:
1.3 Marital Relationship Status:
1.4 Current children:
1.5 Number of parents:
1.6 Residence as a child:
1.7 Type of disability:

2. EDUCATION AND VOCATIONAL STATUS
2.1 Previous education:
2.2 Vocational status:

3. MEMBERSHIPS OF CLUBS, FEDERATIONS
Member of a formal/informal community group
a) Function of group:
b) Function of the person within group:
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Please remember that this talk is confidential and although we are getting information
from you and other people with disabilities, we will use no information, such as your
name and address, to identify you in any way.

4. ABUSE AGAINST CHILDREN WITH DISABILITIES
4.1 Heard of children with disabilities being treated badly
4.2 Definition of sexual abuse

5. CLASSIFICATION OF SEXUAL ABUSE
5.1 Question whether
these examples are
sexual abuse

5.2 Question: If any of
these situations happen to
you the interviewee.
Expand on the following:
a) Persuaded
b) Physically forced
c) It almost happened but
the perpetrator was
unsuccessful

Don’t know

Some-times

No

Yes

Comments
*If somebody answers
that they have
experienced one of these
points, make sure it is
highlighted in question 6

If a child with a disability gets
touched whilst being helped by
non family members (non
sexual)
If a child has sex with
somebody because they are
scared that the person will say
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bad things or do bad things to
their family
Exposing a child’s private areas
for no reason
Sexual comments about or to a
child
Taking a photo of a child’s
private areas
If a child is forced to watch
someone masturbate or has to
masturbate in front of
somebody else
A child agrees to let somebody
see their private parts in return
for something (such as a lolly or
toy)
If a child does something
naughty and gets hit with their
clothes on
If a child does something
naughty and they get their
clothes taken off and the
person seems to enjoy hitting
them
If a child let’s a person touch
them, but they don’t really want
the person to
If a child gets kissed or hugged
in a friendly way
If a child with a disability gets
touched when unnecessary in
their private areas whilst being
helped by non family members
If a child has to participate in
oral sex
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If a child is told by an adult that
they were boyfriend or
girlfriend and they had sex.
If a child is forced to touch
another person’s private parts
If a child gets kissed in a certain
way and hugged all the time by
a person, it feels strange and
they don’t want it
Any other things that come to
mind when people do something
to a child which make you feel
uncomfortable?

We are interested to find out the situation and context to develop projects that will
better protect children with disabilities from sexual violence. We do not want you to
name people or organisations during this interview. We are aware that the next few
questions are going to be personal and sometimes difficult to answer. Please let us
know if you would like to take a break between the questions.

6. PERSONAL EXPERIENCE
Explain what happened?
a)
b)
c)
d)
e)
f)
g)

Age:
How many different situations:
How many people:
Whom:
Where:
Drugs and alcohol:
Tell the person to stop (verbally or non verbally):

7. CONSEQUENCES

If a person has already answered these sections there is no need to repeat but just
fill in the answer appropriately
7.1 What happened after:
a) First person told:
i) Tell nobody: Why
Did people find out and how?
ii) If told somebody, or if they found out, whom:
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b) Family Response
i) To interviewee:
ii) To Perpetrator:
c) Community Response
i) To interviewee:
ii) To Perpetrator:
d) Professional Response and Intervention
i) Medical:
Who told in the medical system?
Their response:
The outcome:
ii) Psychological:
Who told for psychological support?
Their response:
The outcome:
iii) Legal (traditional or conventional):
Who told in the legal system?
Their response:
The outcome:
e) What happened to the perpetrator?
f) What were the long term effects for the interviewee

8. REFLECTION

a) What would have made a difference to prevent or stop the abuse?
b) What would the interviewee have done the same?
c) What would the interviewee have done differently?
d) Where are children with disabilities vulnerable to sexual abuse?
e) What gives children with disabilities and/or their families support /strength to
stop abuse from occurring?
f) Is there anything else that should be included relevant to the project objectives?
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INTERVIEWER REFLECTION AND FEEDBACK

Please take the time to fill this in after each interview. It will help the project staff
identify:
•

Other areas / topics of interest that may have been raised

•

Your response to the interview and how the project can support you

•

Learning for the Project Team on the interview questions and how they are
asked for reflection in the future

1.

Was the person with a disability able to answer all the questions themselves or
was somebody else answering for them? Explain:

2. How long did it take you to complete the interview?

3. Did you find the questions easy to ask? If questioned were not answered why
was this the case?

4. Did completing this interview make you feel upset?

5. Did the questionnaire give you a chance to ask everything that is relevant to the
project?

6. Is there any other information for the interview that you think should be shared
within the Project? If so please outline below:

7. The location of where the interview took place and how did you schedule this
time with the interviewee?
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B. CARERS AND STAKEHOLDERS
QUESTIONNAIRE

My name is ________________

We are here to learn about maltreatment that may occur towards children with
disabilities.

We are doing this so we can provide a safe environment for children with disabilities
and know how to better protect them from sexual abuse.

For these interviews, we consider a child to be any person under the age of 18 years of
age*. We know that many people are already married at this age and so it is strange to
call them a child. However for these questions, please think of a child below the age of
18 years.
*For the interviewers: please refer to what the domestic law in your country
recognises as the legal age to attain majority as it may be younger than 18 years of
age.

1.

ABOUT THE PERSON

1.1 Person’s
profile

a)
 Current carer of a child or children with a disability.
Relationship to the child: ______________________

Go to question 2

 Grass-roots community worker
 Teachers working in schools with children with disabilities
 Professional carers in care and boarding institutions
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 Disability focused organisations
 Child protection focused organisation
 Disabled Peoples Organisation
 Local government worker
 National government worker
 Other NGO______________________
 Faith-based organisations
 Other _________________________

b)

Role within the organisation:

c)

Role of the organisation:

2. ABUSE AGAINST CHILDREN WITH DISABILITIES
a. Heard of
children with
disabilities
being treated
badly?
b. Is it more
common with
specific types
of disabilities
(ie, children with
intellectual
disabilities vs.
Physical
disabilities etc)
c. Definition of
sexual abuse

Explain:

Explain:

please try and use
exact quotations

109-142

3. CLASSIFICATION OF SEXUAL ABUSE
3.1 Would the
following be
definitions of sexual
abuse?

Comments

If a child with a
disability gets touched
whilst being helped in
the community (non
sexual)
If a child has sex with
somebody because they
are scared that the
person will say bad
things or do bad things
to their family
Exposing a child’s
private areas for no
reason
Sexual comments about
or to a child
Taking a photo of a
child’s private areas
If a child is forced to
watch or masturbate in
front of somebody else
A child agrees to let
somebody see their
private parts in return
for something (such as
a lolly or toy)
If a child does
something naughty and
gets hit with their
clothes on
If a child does
something naughty and
they get their clothes
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taken off and the
person seems to enjoy
hitting them
If a child let’s a person
touch them, but they
don’t really want the
person to
If a child gets kissed or
hugged in a friendly way
If a child with a
disability gets touched
unnecessary in their
private areas whilst
being helped in the
community
If a child has to
participate in oral sex
If a child is told by an
adult that they were
boyfriend or girlfriend
and they had sex.
If a child is forced to
touch another person’s
private parts
If a child gets kissed in a
way and hugged all the
time by a person, it
feels strange and they
don’t want it
Any other things that
come to mind when
people do something to
a child which make you
feel uncomfortable?
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4. CURRENT STAKEHOLDERS
4.1. Existence of initiatives that support children and/or their families can go to
if a child has been a victim to sexual abuse?
No Yes Don’t Govt Non What are
How are they
know
Govt they?
working?
a) Medical

b) Psychological

c) Traditional Legal

d) Conventional
Legal

e) Other

4.2. Are these services accessible to children with disabilities and/or their
families?
Access can be because of: physical barriers, communication barriers, lack of disability
awareness within services, monetary barriers, people with disabilities are not aware of
such services and so forth
 No  Yes  Don’t know
Explain:
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4.3. Do these services meet the needs of children with disabilities and / or
their families?
Explain:

4.4. Would you recommend that there are additional services required to
better protect children with disabilities against sexual abuse? If so, what?
Explain:

4.5. Recommendations of additional services to better support children with
disabilities and / or their families to seek support after an abuse has
occurred?
a) Medical

b) Psychological

c) Legal

d) Other________________
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5. RESPONSE - General
5.1 Response of people when it is reported a child with a disability has
experienced sexual abuse and does this differ between different types of
disabilities?
Please state if specific examples are being used.

a) Response from the child’s family
Explain:

b) Response from the child’s community
Explain:

c) Response from medical services
Explain:

d) Response from psychological/social services
Explain:
e) Response from conventional legal services
Explain:

f) Response from traditional legal services
Explain:

g) From educational services
Explain:
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h) From faith based services
Explain:

5.2 What is often the outcome for a child with a disability who reports that
they had experienced sexual abuse?
 Nothing

 Negative outcome for the child

 Positive outcome for the child

Explain:

5.3 What often happens to the perpetrator?
 Punished physically  Punished by providing compensation to the child/family
 Jail  Expelled from the community  Marries the child  Talked about
negatively within the community  Nothing  Don’t know  Other
_____________________
Explain:

6. CHILDREN WITH DISABILITIES
6.1. Are children with disabilities more vulnerable to sexual abuse compared to
children who do not have a disability?
 No  Yes  Don’t know
Explain:

6.2. Where are children with disabilities more vulnerable to sexual violence?
Explain:

6.3. What gives children with disabilities and/or their families support
/strength to stop abuse from occurring?
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INTERVIEWER REFLECTION AND FEEDBACK

Please take the time to fill this in after each interview. It will help the project staff
identify:
•

Other areas / topics of interest that may have been raised

•

Your response to the interview and how the project can support you

•

Learning for the Project Team on the interview questions and how they are
asked for reflection in the future

1.

How long did it take you to complete the interview?

2. Did you find the questions easy to ask:

3. Did completing this interview make you feel upset?

4. Did the questionnaire give you a chance to ask everything that is relevant to the
project objectives?

5. Is there any other information for the interview that you think should be shared
within the Project? If so please outline below:

6. Where interview took place and how time was decided
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C. LEGAL RESPONDENTS QUESTIONNAIRE

SURVEY
QUESTIONNAIRE
ADDRESSING THE INTERNAL AND
EXTERNAL VULNERABILITY OF CHILDREN
WITH DISABILITIES AGAINST SEXUAL
VIOLENCE IN FOUR AFRICAN COUNTRIES
Theresa Ryan ROUGER
01/01/2010
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INSTRUCTIONS

Thank you for participating in this survey, which is being undertaken by Handicap
International and Save the Children in (list relevant country).
Your contribution is important – the more legal personnel who complete the survey, the
more we will be able to say about how our society in (mention country here) responds to
sexual violence and how to improve that response.

THE QUESTIONNAIRE
As all sections are relevant to the study, please review all the questions. This
questionnaire should take between 25 - 55 minutes to complete.
It is possible that some parts of the questionnaire will not apply to your
experiences. In this case, there may be some questions you do not need to answer
(to be decided at your discretion).
The preferred method of interview is face to face interview and we would appreciate it if
all interviewees agreed to this type of interview.
However, in the interest of assisting you as much as possible with the Questionnaire and
the interview process, the interviewers are willing to do the following:
•
•

Email you the Questionnaire in advance so that you may review the questions in
preparation
Answer any queries you may have by telephone.

CONFIDENTIALITY
All the information you provide will be kept strictly confidential. After the
questionnaires are analysed, they will be locked away until the study report is published.
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SECTION 1 - BACKGROUND INFORMATION ON INTERVIEWEE
We would like to have some back ground knowledge on you.
Section 1 needs to be completed by all interviewees.
DETAILS
Question 1.1
Please indicate your gender.

Male



Female



Question 1.2
Please indicate your
professional/community status and title.
Question 1.3
Please indicate your country of origin (e.g.
Mozambique).
Question 1.4
Please indicate what area of law you specialise in?


Criminal



Human Rights



Family



Child Rights & Child Protection



Disability Rights



Other

Question 1.5
Which of the following best describes your expertise?


Judge



Police person



Minister



Law Professor



Lawyer



Local/Traditional leader



Other legal personnel



Other, please specify
_____________
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Question 1.6
What part of the country do you work in?
Question 1.7
What is your current occupation?
Question 1.8
What is the highest level of education that you have successfully completed?
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SECTION 2 - GENERAL VIEWS ON SEXUAL CRIME
Section 2 needs to be completed by all interviewees.
We would like to know your views on crime and punishment in (state relevant country
here). Please consider the following statements and circle the number that most closely
represents your view.

Question 2.1
Strongly
disagree

Neither
agree or
disagree

Strongly
agree

Incidents of sexual violence have
increased in the past 5 years.

1

2

3

4

5

The police are doing a good job at
controlling crime.

1

2

3

4

5

The local / Traditional leaders are
doing a good job of controlling
crime.

1

2

3

4

5

The government is too soft on
sexual crime.

1

2

3

4

5

The general public are ill informed of
their conventional legal rights.

1

2

3

4

5

There is enough support available
for victims of sexual crime.

1

2

3

4

5
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Rehabilitation programmes and / or
punishment for sex offenders (such
as paying a fine, serving a sentence
etc) will stop them re-offending.

1

2

3

4

5

The government is paying enough
attention to the problem of sexual
violence.

1

2

3

4

5

Media coverage of sexual violence is
damaging to victims.

1

2

3

4

5

Sentences imposed on sex offenders
are too lenient.

1

2

3

4

5
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SECTION 3 - LEGISLATION
Section 3 needs to be completed by all interviewees. Some questions may be more
relevant to your legal expertise than others, but please attempt all questions as we
value your opinion on the general state of legislation within your country.
We would like to know your views on the current status of sexual violence legislation
(including any legislation regarding children with disabilities) in (state relevant country
here).

Question 3.1
What is the current status of national law on sexual violence and disability?
Please discuss in brief any national legislation, policies, rules that you are
aware of.

Question 3.2
What do you know about the Convention on the Rights of the Child (CRC)?

Question 3.3
To what extent do you refer to the Convention on the Rights of the Child in the
course of your professional work? Please discuss.

Question 3.4
In your experience, what impact has the Convention on the Rights of the Child
had on the development of any national policies, rules and legislation referring
to sexual crime and disability rights? Please discuss.
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Question 3.5
What do you know about the Convention on the Rights of Persons with
Disabilities?

Question 3.6
Do you refer to the Convention on the Rights of Persons with Disabilities in the
course of your professional work? Please discuss.

Question 3.7
In your experience, what impact has the Convention on the Rights of Persons
with Disabilities had on the development of any national policies, rules and
legislation referring to sexual crime and disability rights in your country?
Please discuss.

Question 3.8
Are you involved/do you plan to be involved in the ratification process of the
Convention on Persons with Disabilities?

Question 3.9
Did you receive training on how to apply the two Conventions mentioned above
within the course of your work?
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Question 3.10
Were you satisfied? If the answer is no, explain why?

Question 3.11
How often do you refer to International Human Rights Legislation with
reference to disability rights law within the course of your work and is it
relevant?

Question 3.12
Have you had any other Legal Training on International Disability Legislation
such as General Comment no.9, The Standard Rules on the Equalization of
Opportunities for Persons with Disabilities?

Question 3.13
Is the answer is yes to the above question, please discuss further?

Question 3.14
Have you had any case law within the last five years relating to children with
disabilities subjected to sexual violence? Please discuss.
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Question 3.15
Please discuss the general attitude within the legal system towards cases of
sexual violence of children with disabilities?

Question 3.16
Please discuss difficulties you have encountered when trying to assist people
with disabilities through either the traditional and/or conventional legal
systems?

Question 3.17
Have you any recommendations for change to existing legislation/policies that
could further protect children with disabilities against sexual violence?

Question 3.18
Is there any further information you would like to add here that has not already
been addressed in the above questions?
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SECTION 4 - ATTITUDE & ACCESS
Section 4 is to be completed by the traditional justice systems and conventional legal
justice systems legal personnel.

Question 4.1
In what context were you informed of the incident(s) of sexual abuse?

Question 4.2
Were you the first point of contact for the abused?

Were you the first point of contact for the perpetrator?

If not, explain how you got involved with the case.

Question 4.3
What was the attitude of the person abused/guardian/caregiver towards you in
your role of professional?
Fear

1

2

3

4

5

Trust

Question 4.4
What was the attitude of the person abused/guardian/caregiver towards your
intervention?
Agitation

1

2

3

4

5

Calm

Lacked

1

2

3

4

5

Clear

comprehension

comprehension

of the situation

of the situation
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Question 4.5
Did you meet with the person abused and/accused on their own and/or with
their guardian/caregiver? Explain

Question 4.6
What facilities do you have for communicating with children with disabilities
who have communication impairments or an intellectual disability e.g. do you
have translators, sign language experts available.

Question 4.7
What access facilities do you have for the disability community?

Question 4.8
How have you considered providing access to people with disabilities in your
service?

Question 4.9
Have you and other staff received any training on how include people with
disabilities into your service?

Question 4.10
If the answer is yes, please elaborate on the type of training received?
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Question 4.11
Were you satisfied with the training received?

Question 4.12
If the answer is no, please explain what further training you think should be
mandatory for all staff?

Question 4.13
Do you think that the current access issues for the disability community have a
direct impact on the number of sexual violence cases reported to your
office/unit? Please discuss.

Question 4.14
Do you think that people with disabilities can access your services as well as
people who do not have a disability?

Question 4.15
If no, what do you think are the current issues concerning access to your
service for people with disabilities and does this impact on the number of sexual
violence cases reported to your office/unit by people with a disability?

Question 4.16
Have you noticed a marked difference in case reporting on sexual violence as a
crime from people with disabilities compared to those without a disability?
Please discuss.
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SECTION 5 - REPORTING THE OFFENCE
Section 5 is to be completed by the traditional justice systems and conventional legal
justice systems legal personnel.

Question 5.1
How long after the incident were
you informed?

Within one hour
Within 24 hours
Within one week
Within one month
Other, please specify __________

Question 5.2
Why did the person abused/ the
guardian/caregiver report the
offence?



Prevent it from happening again



Obtain child support



See perpetrator suffer



Inform the community



Other, please specify _________

Question 5.3
If there any further information you would like to add following your response to
question 5.2?

Question 5.4
If the incident was not reported to
the police or local traditional justice
system immediately, what was the
reason given for the hesitation?

No delay
Unsure whether to report until
someone else suggested it
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Scared of response
In shock/ numb
Thought could handle it on their own
Scared of offender
Scared about other people’s
reactions
Was not sure if it was a crime at first
Other
Question 5.5
Did the person
abused/caregiver/guardian seek
any medical assistance following
the incident?



Yes



No



Yes



No

Question 5.6
Did the person abused / caregiver /
guardian elaborate on their
experience with the medical
personnel?
Question 5.7
Following on from question 5.6, if the answer is yes, please provide information
on their experience?

Question 5.8
Did the person abused / caregiver /
guardian report the incident to any
local traditional justice systems?



Yes



No

If the answer is Yes, please explain.
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Question 5.9
What was the result of the case been reported through the more conventional
legal system?

Question 5.10
If people with disabilities had to choose between the local traditional justice
systems or the more conventional legal systems, which system do you think they
would favour and why?

Question 5.11
What is the relationship between the two systems?
Hostile

1

2

3

4

5

Warm

Unsympathetic

1

2

3

4

5

Sympathetic

Question 5.12
Please elaborate further on your response to question 5.11

Question 5.13
Has there been a high incidence of reporting to the conventional system in the
last five years?
No

1

2

3

4

5

Yes

Question 5.14
Has there been a high incidence of reporting to the local traditional system in the
last five years?
No

1

2

3

4

5

Yes
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SECTION 6 - CONVENTIONAL LEGAL SYSTEM
Section 6 is to be completed by the traditional justice systems and conventional legal
justice systems legal personnel.

Question 6.1
What was the motivation behind the person
abused reporting the case to you?

See justice done

Ensure that it doesn’t
happen to others

Make the perpetrator
pay for the crime

Child Support

Other, please specify

Question 6.2
Can you please elaborate on the responses given to question 6.1?

Question 6.3
Did you explain to the person abused what would
be involved in an investigation of the complaint?

 Yes
 No

Question 6.4
Did you explain to the person abused what would
be involved in proceeding with the complaint to

 Yes
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 No

court?

Question 6.5
Following on from questions 6.3 & 6.4, did the person abused understand what
was involved in the process of investigation and proceeding to court?

Question 6.6
Did the person abused at any stage seriously 
consider withdrawing the complaint?


Yes
No

If ‘Yes’, why did they consider withdrawing the complaint?

Question 6.7
Were they at any stage encouraged to
withdraw the complaint?

If yes, who encouraged them to
withdraw?



Yes



No

 Police
 State prosecutor
 Family/ friends
 Suspect/ accused
 Other, specify _______________

Question 6.8
Did they withdraw their complaint?



Yes



No
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Question 6.9
If the answer to question 6.8 is yes, what was the impact for the person abused in
withdrawing the complaint e.g. an out of court settlement or other forms of
‘payment’ were provided?

Question 6.10
If the answer to question 6.9 is yes, can you please explain what kind of
settlement was provided?

Question 6.11
Was there an investigation of the complaint (e.g.
legal personnel took witness statements, visited
crime scene, etc.)?



Yes



No



Don’t know



Yes



No



Don’t know

Question 6.12
Was anyone taken in for questioning over this
offence?

Question 6.13
If the answer to question is 6.12 is yes, please elaborate on what occurred in the
questioning process?

Question 6.14
Did you find it difficult to keep the person abused
informed about the progress of the case?



Yes



No
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Question 6.15
Please rate the degree of difficulty experienced by you in giving this information.
Easy

1

2

3

4

5

Difficult

Please give reasons for your answer

Question 6.16
Please rate overall satisfaction with your investigation of the case.
Dissatisfied

1

2

3

4

5

Satisfied

Please give reasons for your answer

Question 6.17
Was anyone charged with the offence?

Yes
No
Don’t know

If ‘Yes’, please elaborate on
the following questions?

- The attitude of the offender to the
justice system?
- Was the offender remorseful? Or how
did the offender react to the charge?
- How many times had the offender
offended in these types of cases?
- Did the offender believe a conviction
would be made against them?

If ‘No’, what do you think was
the main reason?

- Offender was not identified
- Statement withdrew
- Insufficient evidence to proceed
- Disbelief
- Other, specify ________________________
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SECTION 7 - DISABILITY CASES BEFORE TRIAL
Section 7 is to be completed by the traditional justice systems and conventional legal
justice systems legal personnel.

Question 7.1
What was the most serious
offence with which the
offender was charged?

Rape
Sexual assault
Aggravated sexual assault
Gross indecency
Sexual violence
Incest
Assault
Other, specify
______________________________
Don’t know

Question 7.2
Were the charges downgraded?

Yes,

specify

to

what

____________
No
Don’t know
Question 7.3
Is the accused often granted bail?

Yes
No
Don’t know
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Question 7.4
Do many cases go to trial?

Yes
No, case dropped
No, offender pleaded guilty
Don’t know

Question 7.5
If known, what percentage goes to trial?

Question 7.6
If the person abused goes to trial, what process is in
place to prevent the person abused from
retraumatization? E.g. in camera

Question 7.7
Is there a court psychologist to assist the person
abused through the legal process?
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SECTION 8 - MINISTER

Section 8 is to be completed by the relevant ministries.

Question 8.1
Please explain in detail your current governmental role?

Question 8.2
Please explain your ministry’s relationship to people with disabilities living in
the community?

Question 8.3
Have you been involved in the creation of any new units for the protection of
children including children with disabilities? Please explain.

Question 8.4
Are there any organisations within your ministry that have been created to deal
with sexual violence of people with a disability? Please discuss.

Question 8.5
Has the government anticipated making any change to the current legislation
on how children who are victims of sexual violence are treated within the legal
system? Please discuss.

Question 8.6
Has the government anticipated making any change to the current disability
legislation that focuses on protection?
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Question 8.7
How would you rate your government’s efforts in these areas to date?

Question 8.8
What does the government think of the Convention on the Rights of Persons
with Disabilities?

Question 8.9
Do you think that it will bring important changes to your country’s legislation?

Question 8.10
If your government has not ratified the Convention on the Rights of Persons
with Disabilities, when does the government intend on ratifying the convention?

Question 8.11
Have you any recommendations for change within your governmental system
on the current legislation affecting children with disabilities suffering from
sexual violence.

Question 8.12
Have you any specific comments on this project?
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SURVEY EVALUATION
We are interested in hearing your views about this survey. We would be grateful if you
would take a few extra moments to comment on your experience of completing the
survey.
1. How long did it take you to
complete the questionnaire?

________________mins

2. Did you find the questions:
Easy to
understand
1

Neither easy
or difficult
2

3

Difficult to
understand
4

5

3. Did you find the survey complete?
Yes
1

indifferent
2

3

No
4

5

4. Did the questionnaire give you a chance to say everything
you wanted to say?
Not at all
1

Very much
2

3

4

5

5. Are there any other topics you think should have been
included?
_________________________________________________________
_________________________________________________________
_________________________________________________________
_________________________________________________________
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Sexual violence against children with disabilities
in Burundi, Madagascar, Mozambique and Tanzania

Handicap International and Save the Children
partnered together to conducted a research on
sexual violence against children with disabilities.
Opening the opportunity to its programmes, four
countries were chosen in the south east Africa
region: Burundi, Madagascar, Mozambique and
Tanzania (Zanzibar). All four countries have
different socio-political and cultural context,
however the main issues identified remain the
same. Children with disabilities are vulnerable to
sexual violence and do not have access holistic
support services or justice.
The objective of this research was to:
- gain insight into the vulnerability and
resilience factors of children with disabilities
who have experienced sexual violence; and
- start a movement at both national and
international levels that facilitates discussion
and promotes people to take action against
sexual violence of children with disabilities.
This report provides rational for utilising
the term sexual violence, an overview of the
research between the four countries, individual
country analysis of the four countries and
additionally recommendations for improving the
situation for children with disabilities.
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